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CURRENT TOPICS 





Lord Chief Justice Coleridge is to be in 
this city this week. We are informed that 
the matter of his entertainment while here 
will be in the hands of certain eminent mem- 
bers of the St. Louis Bar, and that nothing 
will be left undone to make his visit a pleas 
ant one. We infer that the party of the Lord 
Chief Justice must have found their welcome 
in the United States even a warmer one than 
they had anticipated, from the fact that it 
has become necessary for them to forego that 
part of their intended tour that lay in the 
Canadas. ‘This fact seems to have caused no 
little disappointment among our northern 
neighbors. Says the Canadian Law Times, 
in a recent issue: ‘*Would you be surprised 
to learn that the Lord Chief Justice of En- 
gland is not coming to Canada at all, not- 
withstanding his acceptance of our invitation? 
The cause is, too many engagements made 
by his Lordship’s American hosts. There is 
nothing left to be done now but to put on the 
best face and pay the bills. The only men 
who can really look back on their committee- 
labor without regret, are the wine committee, 
the members of which met with regularity, 
frequency and hilarity, and seemed to have 
great difficulty in making their selections.’’ 
While the Canadian Law Times says, with 
an infusion of bitterness in its regrets: 
‘“‘We join our regrets at the course things 
have taken, as it deprives our bar of the op- 
portunity of showing our respect in the way 
intended to one who occupies so eminent a 
position as that of Lord Chief justice of Eng- 
land. The thanks of the profession are due 
to the committees who took so much trouble 
to perfect the necessary arrangement for the 
visit which his lordship fixed for the 12th in- 
stant. We trust that when next a Chief Jus- 
tice of England comes to this Continent he 
will not allow any thing to stand in the way 
of his visiting one of the most important and 
not the least loyal portions of Her Majesty’s 
Dominions.’’ It seems to us that our Cana- 
dian brethren ought to remember, in justice 
to themselves as well as to his Lordship, that 
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his Lordship’s trip to this country was an- 
nounced t» be one of recreation and pleasure 
merely, and not undertaken for the purpose 
of receiving vicariously the homage of Her 
Majesty’s subjects in Canada or anywhere 
else, and that if he finds much in the United 
States that is novel and interesting, he ought 
to be at liberty to devote his short holiday to 
the enjoyment of it. While he is here the 
bar of this country, in deference to the fact 
that he is an eminent member of the judicial 
system of the parent country, will spare no 
pains and omit no courtesy to make his stay 
a pleasant one. 











STIPULATION IN A NOTE TO PAY AT- 
TORNEY’S FEE—CONTROL OF COURT 
OVER. 





Suit was brought to foreclose a mortgage 
which contained a stipulation that in case of 
foreclosure, there should be taxed against the 
mortgagor, as part of the costs in the case, 
an attorney’s fee of ten per cent. on the 
amount due on the mortgage debt. The court 
held the stipulation valid.! The same court 
had previously held that a like stipulation in 
a promissory note was valid. * 

It is not the purpose of this paper to dis- 
cuss the question of the validity of such con- 
tracts, but to vall attention to a singular 
quality ascribed to them by the courts which 
maintain their validity. In the principal case, 
the court, after holding the stipulation to pay 
an attorney’s fee of ten per cent. valid, was 
confronted with the fact that the fee was ex- 
cessive. The court thereupon proceeded to 
reduce the fee from $2,700, or ten per cent., 
the amount due by the terms of the contract, 
to $500, or less than two per cent., the 
amount which the court thought was reasona- 
ble. Fraud, accident or mistake in the con- 
tract was not claimed. The grounds of its 
judgment are thus stated by the court: ‘But 
the validity of the contract being admitted, 
counsel for the plaintiff contend that the 
amount of the fee has been fixed by the con- 
tract of the parties, and can not be reduced 


1 Burns v. Scoggins, 17 Cent. L. J. 28; 15 Ch. Leg. 
N. 351; 16 Fed. Rep. 734. 

2 Wilson S. M. Co. v. Moreno, 6 Saw. 35; Bank of 
British N. A. v. Ellis, Ib, 104, 
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by the court except upon proof of fraud. But 
this contract is in most respects a peculiar 
one. It is made between a borrower and a 
lender at the moment when the want of the 
latter often puts him in the power of the 
former for a payment in the nature of a pen- 
alty, with little, if any, expectation on the 
part of the borrower, that the contingencv 
upon which it is to become operative will 
ever happen. If not a mere cover for usury, 
it in effect concerns the amount of compensa- 
tion to be paid to an oflicer of this court for 
professional services herein, by the adverse 
party as a substitute for his common law 
‘costs.’ Such a contract is in some sense un- 
der the power of the court, and ought not to 
be enforced by it, unless it plainly appears to 
be reasonable and just.’’ We are here intro- 
duced to a new kind of contract. I isa con- 
tract having obligatory force, not according 
to its terms, but according to the discretion 
of the court called upon to enforce it. 

The things which must concur to constitute 
a valid contract, are: the assent of parties 
capable of. contracting, expressed in plain 
terms, in relation to a subject-matter about 
which it is lawful to contract, and a sufficient 
consideration. The court found all these 
conditions fulfilled in the contract it was 
considering. Having reached the conclusion 
that the contract was valid, it would seem 
there was nothing left for the court but to 
render judgment for its enforcement. But 
instead of rendering judgment to enforce the 
contract made by the parties, a new contract 
was made for them by the court, upon which 
judgment was rendered. A contract with 
which such liberties may be taken, is not a 
contract at all. It is of the very essence of 
a contract, that it confers on one party the 
right to demand performance according to its 
terms, and on the other party, the duty of 
performance. A contract is defined to be an 
agreement enforceable by law. A contract 
not enforceable by law is void, and no court 
can enforce a void contract either in whole or 
in part. 

The description given of the situation of 
the parties to such contracts, and the circum- 
stances under which they are made, consti- 
tute, as we shall presently see, in the opinion 
of a good many courts, grounds for holding 
them void; but when it is conceded that such 


contracts are valid, the circumstances men- ;} 





tioned confer no power on the court to change 
their obligation. The legal obligation of a 
contract is the right to have it enforced ac- 
cording to its terms. This obligation attaches 
to all contracts which are valid when made. 
The Constitution of the United States inhib- 
its the States from passing laws impairing 
this obligation. But this coxstitutional 
provision is of little worth, if the power 
denied by it to the States, may be exer- 
cised without a statute by the courts. Be- 
yond question if the legislature of Oregon 
should enact a law declaring that only one- 
fifth, og any sum less than the whole, of the 
fee stipulated for in such contracts could be 
recovered, any court holding such contracts 
valid, would be compelled to hold the law, as 
to contracts existing at the date of its enact- 
ment, unconstitutional and void, as impairing 
the obligation of. contracts. Under the su- 
preme authority of the Constitution of the 
United States the obligation of contracts is 
inviolable. It is not subject to invasion 
from any quarter. Courts no more than leg- 
islatures can encroach upon it. 

The law is in somethings somewhat flexible 
and elastic. But in the law of contracts there 
is no principle that will give the court power 
to divide a contract in the middle, and where 
the parties have agreed on a fixed compensa- 
tion fora given service, declare the agree- 
ment to pay for the service valid, but disre- 
gard it in so far as it fixes the amount to be 
paid, and substitute in lieu thereof such com- 
pensation as it deems reasonable. And here 
an important inquiry suggests itself. If the 
attorney’s fee stipulated for, is less than the 
services rendered are worth, will the court in- 
crease it? If not, why not? If the court 
take it upon itself to diminish the compensa- 
ion agreed upon by the parties, when it 
deems it excessive, why not increase it when 
it is found to be inadequate? Again, is the 
rule reciprocal? If a suit is brought on a 
contract containing such stipulation and the 
defendant has judgment, who pays his attor- 
neys fees? If the court has the power to 
mould such contracts to meet the ends of jus- 
tice, why not inject into them an implied ob- 
ligation of the plaintiff to pay the defendant’s 
attorneys fee where he succeeds in his de- 
fense? In Day v. Woodworth,* the plaintiff 


318 How, 873. 
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<ontended that the jury should have been in- 
structed to include in their verdict the plain- 
tiff’s counsel fees. In response to this con- 
tention, Mr. Justice Grier said there was no 
law to support it, and that ‘‘where such a 
rule of law exists allowing the jury to find 
costs de incremento in the shape of counsel 
fees, * * * they should be permitted to do 
the same for the defendant where he succeeds 
in his defense, otherwise the parties are not 
suffered to contend in an equal field.’’ 

It is said to be a contract which ‘‘concerns 
the amount of compensation to be paid to an 
officer of this court for professional services.”’ 
‘This is true of every contract between a law- 
yer and his client. The court has no greater 


power over such contracts than it has over | 


any other. It certainly cannot be success- 
fally maintained that a lawyer’s contract with 
his client, fixing the compensation he is to 
receive for his professional services goes for 
nothing. Lawyers labor under no such di3a- 
bility. But the stipulation is said to be ‘‘a 
substitute for his common law costs.’’ It is 
not quite clear whether the pronoun ‘‘his’’ in 
this sentence refers to the plaintiff in the ac- 
tion or his attorney and it is not material. 
Neither the plaintiff nor his attoraey at com- 
mon law was entitled to costs. ‘‘There were 
no costs at common law.’’* ‘‘By the com- 
mon law, costs were not recoverable in a plea 
real, personal or mixt.’’> Every taxable item 
of costs is specified in the fee bill and no 
other can be taxed.® 

It is admitted such contracts are mischiev- 
-ons and oppressive. An attempt is made to 
palliate their injurious effects by adopting a 
rule of decision as novel as itis dangerous to 
the sanctity of all contracts. The remedy is 
worse than the disease, and is besides inade- 
quate. The error lies in giving vitality to 
such contracts. If their validity is once con- 
ceded, it is then beyond the reach of judicial 
power to restrain or control them, except for 
reasons equally applicable to other contracts. 
Extirpation and not palliation is the remedy. 

The sound view seems to be that sucha 
provision is a stipulation for a penalty, tends 


4 Bacon Ab, Title Costs, (A). 

5 Comyn’s Digest Title Costs, (Al); Day v. Wood- 
worth, 18 How. 869; Kneas y. Schuylkill Bk., 4 Wash. 
C, C, 106, 

6 The Ship Liverpool Packet, 2 Sprague 37; Lyell v. 
Miller, 6 McLean 422; Dedekam y. Vose, 3 Blatch C. 
©, 153, 








to the oppression of the debtor and to en- 
courage litigation, is a cover for usury, is 
without any valid consideration to support it, 
s contrary to public policy and for these 
reasons void.’ 2 


Bullock v. Taylor, 39 Mich. 139; Meyer v. Hart, 
40 Id. 517; Witherspoon v. Mussulman, 14 Bush. 214; 
Shelton vy. Gill, 11 Ohio 417; Martin v. Trustees Bel- 
mont Bk., 13 Id. 250; Dow v. Updike, 11 Neb. 95; 2 
Parsons, Notes and Bills, 414; Merchant’s Nat. Bk. 
v. Sevier, 14 Fed. Rep. 662. And see to same effect 
note to Jones v. Radatz, 1l Cent. L. J. 513; 12 Id. 
337; 14 Am. Law Rey. 858. . 





IMPUTABLE NEGLIGENCE. 


The doctrine of imputable negligence is the 
attributing toa child, the negligence of the 
parent, guardian or protector; that is to say 
if a child of immature years and discretion, 
acts, in such a manner as would constitute 
negligence in one of mature years, and is 
thereby injured, it is considered that the par- 
ent or guardian is responsible for, and 
was negligent in allowing such acts, and that 
the child is thereby precluded from all re- 
dress; and this doctrine has been held to be 
the law in New York,' Indiana,? Massachu- 
setts,? perhaps Illinois* and other States 
where the question has arisen in some of its 
many variations.> And the same is the 


1 Hatfield v. Roper, 21 Wend. 615; Flynn v. Hatton, 
4 Daly 552; Maugam v. Brooklyn, R. Co., 38 N. Y. 
455; Lehman v. Brooklyn, 29 Barb. 284; Burke v. 
Broadway &S. Ave. R. Co., 49 Barb. 529; Houegs- 
berger v. Second Ave. R. Co., 1 Keyes. 570; Jetter v. 
N. Y. & H. R. Co., 2 Abbott Ct. App. 458; Bulger v. 
Albany R. Co., 42 N. Y. 459; Tauber v. Harlem R. 
Co., 60 N. Y. 326; Castello v. Syracruse B. & N. Y. R. 
Co., 6 Barb. 92; Brown v. Maxwell, 6 Hill 592; 
Munger v. Tonawanda R. Co., 4 N. Y. 349; Willetts v. 
Buffalo KR. Co., 14 Barb. 585; Kreig v. Wells, 1 E. D. 
Smith 74; Morrison v. Railroad, 56 N. Y. 302; Button 
vy. Hudson, Riv. R. Co., IS N. Y. 251. 

2 Hathway v. Toledo, W. & W. R. Co., 46 Ind. 25; 
Pittsburg, Ft. W. & C. R. Co. v. Vining, 27 Ind. 513; 
Lafayette & I. R. Co. v. Huffman, 28 Ind. 287; J. M. 
& I. R. Co. v. Bowen, 40 Ind. 545; Toledo R. Co. v. 
Goddard, 25 Ind. 185; Evansville v. Crawfordsville 
R. Co., 69 Lud. 89; Evansville R. Co. v. Wolf, 59 Ind. 
8d. 

3 Hally v. Boston Gas Light Co., 8 Gray. 123; 
Wright v. Malden & M. R. Co., 4 Allen 283; Callahan 
v. Bean, 9 Allen 401; Lynch ‘vy. Smith, 104 Mass, 52; 
s. c., 6 Am. Rep. 183; E:kias v. Boston & A. RB, Co., 
115 Mass. 190. 

4 Chicago v. Starr, 42 Lil. 174. 

5 Louisville P. C. R. Co. v. Murphy, 9 Bush. 522; 
Brown v. European & N. A. R. Co., 58 Me, 384; Les- 
lie v. Lewiston, 62 Me. 468; Bannon v. B. &O. R. 
Co., 24 Md. 108; East Saginaw R. Co. v. Bohn, 2 
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view of the English Courts.6 The leading 
case, perhaps, in support of the doctrine, is 
Hartfield v. Raper,’ and Justice Cowen says 
that ‘‘Tke application may te harsh when 
made to small children; as they are known to 
have no personal discretion, common human- 
ity is alive to their protection; but they are 
not therefore exempt from the legal rule when 
they bring an action for redress, and there is no 
other way of enforcing it, except by requiring 
due care at the hands of those to whom the 
law and the necessity of the case has delega- 
ted the exercise of discretion. An infant is 
not sui juris. He belongs to another to whom 
discretion in the care of his person is exclu- 
sively confided. That person is keeper and 
agent for this purpose. In respect to third 
persons, his act must be deemed that of the 
infant ; his neglect the infant’s neglect. Itis 
plain in the nature of things that if an infant 
insists on a right of action, he must show a 
compliance with the conditions, on which his 
right is to arise, and this is entirely irrespec- 
tive of his age.’’ In the same line with this 
we have decisions that all persons are held to a 
reasonable degree of prudence as to their own 
safety and that a child of tender years is re- 
quired to take the same care of itself as any 
other person.* An excellent reason for the 
doctrine is given in a note to Cooley on Torts,? 
in which the eminent jurist says, that ‘‘It may 
be urged, with some plausibility, that this doc- 
trine is more likely to guard the interests of 
children and imbeciles than is the opposite. 
Ifa heartless parent or guardian may suffer 
a child to take his first lessons in walking in 
the crowded streets of a city, and then, when 
he is injured or killed as in all probability he 
would be, may recuver for, such injury or 
killing, on the ground that the child himself 
is too young to be chargeable with negligence 
there will not, perhaps, be wanting depraved 
custodians of children, unrestrained by any 


Mich. 503; Karr v. Parks, 40 Cal. 188; Ewen v. Chicago 
R. Co., 38 Wis. 613; Campbell on Negligence, Sec. 81; 
Rauch v. Lloyd, 7 Casey 371; Railroad v. Spearin, 11 
Wright 303. 

6 Singleton v. Eastern County R. Co., 7 C. B. (N. 
S.) 287; Maugan vy. Atterton, L. R. 1 Exch. 239; Lygo 
v. Newbald,¥ Exch. 302; Hughes v. Macfie, 2 Hurl. 
&C. 744; Lumsden v. Russell, 28 Jur. 181; Balfour 
v. Baird, 30 Jur. 124; Davidson v. Monkland, 27 Jur. 
541. 

721 Wend. 615. 

- § Burke v. Broadway R. Co., 49 Barb, 529; Munger 
v. Tonawanda R. Co., 4 Comst. 349. 
9 Page 682. 





consideration of humanity, willing enough to 
count upon probable gains from such reckless. 
conduct.’’ 

When an infant has committed no negli- 
gent act, the conduct of the parent or protec-- 
tor, is immaterial.1° 

The courts of New York while they have- 
not formally overruled their earliest decisions- 
now limit the doctrine to quite young chil- 
dren, unattended, and who are of an age, at- 
which they ought not to be trusted with the 
care of themselves.11_ Waite v. Northeastern: 
Railroad Co.,!* is the leading English case 
upon the subject and limits the operation of 
the rule to cases where the protector is actu- 
ally present and controlling the actions of 
the child; ‘‘and to us,’’ says Justice Stayton 
in Galveston Railroad v. Moore,** ‘‘this would 
seem to be the utmost limit to which the rule,. 
in reason and upon sound principle, could be 
extended.’’ 44 But many authorities reject. 
the doctrine of imputable negligence alto- 
gether.15. The case of the Galveston Rail- 
road v. Moore furnishes a well reasoned de- 
cision and of very recent date upon the 
subject and is reported in full in the Cenrrat. 
Law Journat.!6 

The court, in considering this case, adopts 
the language of the court in Street Railway v.. 
Hanlon, and says: ‘“‘If a child should be 
abandoned by its parents, thrown out as a 
mere waif on society, it is not possible, it 

10 McGary v. Loomis, 63 N. Y. 104. 

ll Maugam v. Brooklyn, R. Co., 38 N. Y. 455; Ihl v. 
Forty Second St. R. Co., 47 N. Y. 317; Mowrey v. 
Central] City R. Co., 51 N. Y. 666; Reynolds v. N. Y. 
Central R. Co., 58 N. Y. 248; Harris v. Uebelhoer, 75- 
N. Y. 160; Casey v. N. Y. Cent. R. Co., 78 N. Y. 5183: 
Cosgrove v. Ogdon, 49 N. Y. 255; s.c., 10 Am. Rep. 
861; Bullock v. Babcock, 3 Wend. 391. 

12 El. Bl. & El. 719. 

13 16 Cent. L. J. 273. 

14 Stillson v. Hannibal R. Co., 67 Mo. 671. 

15 Walters v. C. R. I. & P. R. Co., 41 Iowa 71; Gov- 
ernment St. R. Co. v. Hau'lon, 53 Ala. 70; Norfolk & 
R. R. Co. v. Ormsby, 27 Gratt. 455; Robinson v. Cone, 
22 Vt. 213; Daley v. Norwich R. Co., 26 Conn. 691; N, 
Pa. R. Co., v. Mahoney, 57 Pa. St. 187; Smith v. 
O’Conner, 48 Pa. St. 218; Bellef»untain R. Co. v. 
Snyder, 18 Ohio St. 399; Railroad Co. v. Glodman, 
15 Wal. 401; Birge v. Gordiner, 19 Conn. 507; 
Baltimore R. Co. v. State, 30 Md. 47; C. C.C. & I. R. 
Co. v. Mauson, 5 Cent. L. J. 418; Boland v. Missouri 
R. Co., 36 Mo. 491; Ranch v. Lloyd, 31 Pa. St. 370. 

16 16 Cent. Law Journal 278. Decided March 61883. 
Ifa parent neglect his duty and his child of tender 
years is injured by the negligence of another, the fa- 
ther’s neglect will be imputed to the child, or, excuse 
the party whose negligence caused the injury, m an 
action by the child. See Stout v. Sioux City R. Co.. 
11 Am. L. Reg. 226; s. c., 6 Abbott’s National Di- 
gest, 322. 
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seems to us, that one who negligently inflicts 
on it an injury, can be heard to invoke the 
parents’ crime to shield himself from liability 
for wrong. It seems repulsive to our sense 
of justice, that because the parent is negli- 
gent of the child, others may with impunity 
be equally negligent of its helplessness and 
indifferent to its necessities. The law may 
not compel active charity for the relief of the 
child, but it does shield him from positive 
wrong or neglect. Without inquiring, there- 
fore, whether negligence can be imputed to 
the parents of the plaintiff, because they per- 
mitted him to go into a crowded street of a 
populous city, unattended, we do hold that 
if it were negligence, it can not be charged to 
the plaintiff or affect his right to recover ‘in 
this case.’’ 17 

In the English case of Gardner v. Grace, 
where an infant three years old ran into 
the street and was injured by defendant, it 
was held that even if the plaintiff was guilty 
of negligence, that such would not stop the 
infant from recovering; for the doctrine of 
contributory negligence does not apply to an 
infant of tender age.1* The doctrine now 
generally accepted is, that the care required 
of achild is only such as is to be expected 
from one of his maturity and discretion. If 
he exercises such care, he may recover for an 
injury caused by the negligence of another, 
althouzu a person of full age and capacity, 
acting in like manner, might be chargeable 
with contributory negligence, which would be 
fatal to his right of action." And as to 


171 Fost. & F. 359. 

18 Lyneh v. Nurden.1 Ad. & El. 29; Hestonville 
Pass. R. Co. v. Cornell, 7 Norr. 520; Hestonville Pa-s. 
R. Uo. v. Kelley, 17 Cent. L. J. 150; Kay v. Pennsyl- 
vania R. Co., 65 Pa. St. 269; O’Mara v. Hudson River 
R. Co., 38 N. Y. 449. 

19 Robinson vy. Cone, 22 Vt. 213; Philadelphia, etc. 
R. Co. v. Kelley, 31 Pa. St. 372; Philadelphia, etc. 
R. Co. v. Spearen, 47 Pa. St. 300; Oakland R. Co. v. 
Fielding, 48 Pa. St. 320; Northern Pennsylvania Ry. 
v. Mahoney, 57 Pa. St. 187; Kay v. Pennsylvania Ry. 
Co., 65 Pa. St. 269; s.c., 3 Am. Rep. 628; Belle- 
fountain, ete. Ry. Co. v. Snyder, 18 Ohio (N. 8.) 399; 
Daley v. Norwich Ry. Co., 26 Conn. 359; Norfolk, etc. 
Ry. Co. v. Ormsby, 27 Gratt. 455; St. Paul Ry. Co. v. 
Kuby, 8 Minn. 154; Cahil v. Eastman, 18 Minn. 324; 
Whirley v. Whiteman, 1 Head. 610; Boland v. Mis- 
souri Ry. Co., 36 Mo. 484; Government St. Ry. Co. v. 
Hanlon, 53 Ala. 70; Birge v. Gordiner, 19 Conn. 507; 
Neal v. Gillett, 28 Conn. 487; Bronson y. Southbury, 
87 Conn. 199; Washington, etc. Ry. Co. v. Gladman, 
15 Wall. 401; Sioux City, ete. Ry. Co. v. Stout, 17 
Wall. 657; s. C., 2 Dill. 294; Rauch v. Lloyd, 81 Pa. 
St. 358; Smith v. O’Connor, 48 Pa. St. 218; Flower v. 
Pennsylvania Ry. Co., 69 Pa, St. 210; Pittsburg, ete. 





whether or not an injured child exercised the 
care and discretion compatible with its age, 
and which might reasonably be expected of 
him, is a question within the province of the 
jury.” A child of tender years can not be 
made responsible for contributory negligence,,. 
yet without negligence on the part of the de- 
fendant, there can be no recovery. 2! 

By some cour:s, which impute the negli- 
gence of the parent to the child, it has been 
said, that the negligence of the parents will 
depend in a great measure upon the parents’ 


R. Co. v. Caldwell, 74 Pa. St. 421; Crissey v. Heston-- 
ville, ete. R. Co., 75 Pa. St. 83; Philadelphia R. Co. 

v. Long, 75 Pa. St. 257; Philadelphia City Pass. R. Co. 

v. Hassard, 75 Pa. St. 367; State v. Baltimore, etc. R. 

Co. 24 Md. 84; Baltimore, etc. R. Co. v. State, 30 Md. 

47; McMahon vy. Northern Cent. R. Co., 39 Md. 438; 

Baltimore City Pass. R. Co. v. McDonnell, 48 Md. 534; 
Chicago, etc. R. Co. v. Dewey, 26 Ill. 255; Kerr v. 

Forgue, 54 Ill. 482; Chicago, etc. R. Co. v. Murray, 

71 Ill. 601; Mick v. Lauder, 75 Ill. 93; Chicago, ete. R. 

Co. v. Becker, 76 Ill. 25, (reported again in 8¢ IIl. 

483); Rockford, etc. R. Co. v. Delaney, 82 Ill. 198; 

O'Flaherty v. Union R.Co., 45 Mo. 70; Donaho v. 

Vulean Iron Works, 7 Mo. App. 447; Schmidt v. Mil- 
waukee, etic. R. Co., 23 Wis. 186; Walters v. C., R. I. 

& P. R. Co., 41 Lowa, 71 (reported also in 36 Iowa, 

458); McMillan v. Burlington, etc. R. Co., 46 Iowa, 

231; Brown v. E. & N. A. R. Co., 58 Me. 384; Daniels 
v. Clegg, 28 Mich. 32; O’Mara v. Hudson River R. Co., 

38 N. Y. 445; Reynolds v. New York Cent. R. Co., 58 
N. Y. 284; Munn v. Reed, 4 Allen, 431; Lynch v. 

Smith, 104 Mass. 52, Lynch v. Nurdin, 1 Q. B. 29; 

Gardner v. Grace, 1 F. & F. 359; Galveston, ete. R. 

Co. v. Moore, 16 Cent. L. J. 273. 

20 Karr v. Parks, 40 Cal. 188; Schierhold v. N. B. & 
M. R. Co., 40 Cal. 447; Chicago v. Major, 18 Ill. 349: 
P., Ft. W. & C. R. Co. v. Bumstead, 48 Ill. 221; Chi- 
cago, ete. R. Co. v. Gregory, 58 Ill. 226; Frick v. St. 
Louis, ete. R. Co., 6 Cent. L. J. 317; Cosgrove v. Og- 
den, 49 N. Y. 255; Hunt v. Salem, 121 Mass. 294; Mul- 
ligan v. Curtis, 100 Mass. 512. The fact of a person, 
not sui juris, being found in a place of danger, does 
not of itself, in law, establish negligence on the part 
of the parents, or of the proper custodian. Railroad 
Co. vy. Stout, 17 Wall. 657; Maugam v. Brooklyn R. 
Co., 88 N. Y. 455; and it has been so held in regard to 
a child six years of age: Oldfield v. Harlem, R. Co., 
14.N. Y. 310; Cosgrove v. Ogden, 49 N. Y. 255; to one 
two years of age: Boland vy. Missouri R. Co., 36 Mo. 
484; three years: Robinson v. Crone, 22 Vt. 213; 
a child of four:. Chicago v. Major, 18 Ill. 349. 
Nor, as a matter of law, is it negligence ina ehild 
seven years old to sit upon the sidewalk of a public 
highway: Murley v. Roche, 130 Mass. 330. And the 
same in regard to children of nine: Sheridan v. Brook- 
lyn R. Co., 36 N. Y. 89; and eight years of age: Drew 
y. Sixth Ave. R. Co., 26 N. Y. 49. But for a con- 
trary holding as to negligence as a matter vf law, see 
Hartfield v. Roper, 21 Wend. 615; Callahan vy. Bean, 
9 Allen, 401; Kreig vy. Wells, 1 E. D. Smith 74; Chica- 
go v. Starr, 42 Ill, 174. 

21 Hestonville R. Co. v. Kelley, 17 Cent. L. J. 150; 
Hestonville R. Co. v. Cornell, 7 Norr. 520. The inca- 
pacity of the child will create no lisbility, and its in- 
juries will be its own misfortune. See, Railroad v. 
Spearin, 11 Wright, 304. 
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social standing and condition, and that where 
parents are laborers and their time constantly 
employed, it can not be imputed as neg- 
ligence on the part of such parents, if they 
fail te provide a constant watch over their 
children of tender years. 7? 

Danville, Ind. M. W. Hopkrss. 


22 Kay v. Pennsylvania R. Co., 65 Pa. St. 269; Chi- 


~eago v. Hesing, 83 Ill. 204; Chicago v. Major, 18 Ill. 


349; Chicago, etc. R. Co. v. Gregory, 58 Ill. 226. 








HABEAS CORPUS — RECORD OF A COURT 
OF GENERAL JURISDICTION CAN NOT 

@& BE OVERTHROWN BY PAROL TESTI- 
MONY. 





WATSON v. BALCH. 





‘Supreme Court of Kansas, August 8, 1883. 


‘While it may be shown by parol testimony that the 
court in fact had no jurisdiction, because no process 
has been served, yet, when once it is admitted that 
the court did have jurisdiction, the only evidence 
which can be received of the action of the court is its 
record, and that record is eonclusive of any collateral 
proceeding against parol attack. 


Original proceedings in habeas corpus, in chan- 


~eery. 


- cure abortion. 


S. N. Wood and Waters & Ensminger, for peti- 
tioner; W. A. Johnston & 8S. P. Young, for re- 
spondent. 

BreweERr, J., delivered the opinion: 

This is an application in habeas corpus. The 
facts are these: The petitioner is in the custody 
of the respondent, the sheriff of Chase county, 
under a warrant of commitment issued by the 
district court of that county. It appears that in 
the forepart of 1882 an information was filed 
against the petitioner charging him, under sec. 
15 of the Crimes Act, with administering medi- 


' eines, drugs, ete., to a woman with a quick child, 
* with the intent to destroy such child. 


The case 
wae tried at the May term, 1882, and the defend- 
ant found guilty, under sec. 44 of such act, of ad- 
ministering medicines, etc., with intent to pro- 
The motion for a new trial was 
made and overruled. All this took place at the 
May term. Thereupon a motion in arrest of 
judgment was filed and continued to the Decem- 
ber term. On the journals of the court of the 
December term, at its last day, appears an entry 
overruling the motion in arrest of judgment, and 
sentencing the defendant to pay a fine of $50 and 
costs. A bill of exceptions was duly signed and 
such judgment appealed to this court, and the 
judgment affirmed at the July session for 1883, 
Now it is claimed by petitioner that this entry of 
a judgment at the December term of the district 


-courtis wrong; that in fact no judgment was then 





entered; that the entry of the journal is an inter- 
polation and unauthorized, and that he has never 
been sentenced by any court. As a matter of 
fact, if parol testimony is competent to contra- 
dict the record, it can be shown that at the last 
day of the December term the motion in arrest of 
judgment was called for hearing. The parties 
were not ready and desired further time. The 
presiding judge of that court had some time be- 
fore tendered his resignation, to take effect Jan- 
uary 1, 1883,-and he, at that time, stated to the 
parties that it must then be heard or go over for 
consideration by his successor. It was thereupon 
agreed by the county attorney and the attorney 
for defendant, that the motion in arrest and the 
further disposition of the case should be heard 
before Judge Peters, the then judge at Topeka, 
on the third or fourth of January following, and 
that the disposition which he should then make 
of the motion and the case should be entered of 
record as a part of the proceedings of the last 
day of the December term. On January third or 
fourth the motion in arrest was in fact argued be- 
fore Judge Peters at Topeka, and his decision 
there announced, overruling the motion and 
sentencing the defendant. The journal entry con- 
taining this ruling was not there and then signed 
by him, but was forwarded to him at his resi- 
dence in Harvey county, and within a day or two 
thereafter signed by him and forwarded to the 
clerk of Chase county district court, and by him 
entered on the journal. Now, if parol testimony 
is competent to contradict the record, it will ap- 
pear that the motion in arrest of judgment and 
the oral announcement of the motion and sent- 
ence was made by Judge Peters after his term of 
office had expired by resignation, and when he 
was in fact a private citizen and outside of the 
district. ‘This, therefore, is the question presented, 
whether, ina habeas corpus case, the entry of a 
judgment in the district court entered in the ord- 
inary way on the journals of that court, and in all 
things apparently regular, can be overthrown by 
parol testimony. Such entry was ordered and di- 
rected by one who had ceased to bea judge of 
that court, and while assuming to act outside of 
the district. The case has been argued very fully, 


| authorities cited on both sides, and appeal made 


to some elementary and familiar rules of law. On 
the one hand, it is said that no magistrate, 
judicial or other has jurisdiction outside of 
the territory of which he is an officer, Morrell 
vy. Ingle, 22 Kas, 32; Coms. of Marion County 
v. Barker, 25 Kas, 258; Phillips v. Thralls, 26 
Kas. 780. And again that no private citizen 
may usurp the functions of a court and pro- 
nounce judgment and sentence against a party. 
On the other hand, it is insisted that the rec- 
ords of a court import absolute verity and can- 
not be overthrown by parol testimony, With 
some hesitation in view of the decisions already 
made by this court, I think the latter proposition 
is controlling. It may be remarked, in the first 
instance that no fraud or deception has been 
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practised upon the petitioner, no entry has been 
surreptitiously made on the records of the dis- 
trict court. Everything that was done, was done 
with the knowledge and assent of defendant's 
counsel. He accepted the judgment, which was 
apparently entered in due form, as valid and 
sought by appeal to this court to have the same 
set aside. He treated it as regular for the pur- 
pose of an appeal knowing at the time just what 
had been done. Again, while the oral opinion 
and announcement of the decision was made out- 
side the district, yet the journal entry was signed 
within the district, so that as far as any legal ac- 
tion was taken, it was taken within the district. 
Again, while Judge Peters had resigned and was 
no longer a regular judge of that court, yet as the 
parties voluntarily proceeded to a hearing before 
him and accepted his decision as the action of the 
court, such aceeptance was equivalent to a recog- 
nition of him as a judge pro tem and precludes 
the parties from thereafter questioning his decis- 
ion on the ground that he was not the regular 
judge and had not been selected and sworn as 
judge pro tem. Higby v. Ayres, 14 Kas. 331. But 
beyond all these minor considerations is that 
which is controlling with me. Where, after final 
judgment and sentence, heabeas corpus is prosecu- 
ted to relieve from such sentence the proceeding 
is in no sense appellate for the purpose of review- 
ing errors, but collateral and implies a challenge 
of jurisdiction, the rule may be different where a 
party seeks release after a commitment for trial 
for there the proceeding is in the nature of an ap- 
peal and for purposes of review, Gleason v. Com- 
missioners of McPherson County, 30 Kas.——. So 
looking upon this as simply a collateral challenge 
of the record of the district court, I thiuk that re- 
cord imports absolute verity and cannot be over- 
thrown by parel testimony. Iam aware that the 
doctrine of the assumed verity and conclusiveness 
of judicial records hus been challenged oftentimes 
and to a certain extent limited and restricted by 
the decisions of this court, notably in the cases of 
Mastin v. Gray, 19 Kas. 458 and Phillips v 
Thralls, 26 Kas, 780. I differed from the majority 
of the court in both those cases and yet while dis- 
senting I have no disposition to in any manner 
question their binding force or limit the extent of 
their application, buta marked difference exists 
between this case and either of those. In the 
first case, there was no attempt to show that the 
action of the courct was other than as appeared on 
the record, but it was held that that action was of 
no validity, beeatse the defendant had not been 
brought within the jurisdiction of the court and 
that parol testimony was competent to show that 
no service had in fact been made, and that there- 
fore no jurisdiction had attached. In the other 
case the proceedings were before an inferior court, 
a justice of the peace, and it was conceded on the 
face of the papers that his action was taker out- 
side of the limits of his territorial jurisdiction. 
But it has not yet been dc cided by this court, and 
I think ought nut to be, that, where jurisdiction 





of the court of the person of the party is shown 
and unquestioned, the record evidence of what 
the court did may be set aside by parol testimony. 
Here, that the district court of Chase county had 
jurisdiction of the person of the defendant is un- 
questioned. Now it seems to me incompetent to 
show by parol testimony that it did not take the 
action which its journals show that it did. As 
between two parties a written contract is conelu- 
sive as to the terms of their agreement, and can 
be overthrown only by proof of fraud or some 
similar matter. A fortiori, when a court has ac- 
quired jurisdiction, the only competent evidence 
of what the court has done is its record, and that 
record is conclusive as against any parol attack in 
a collateral proceeding. If once the door is 
thrown open to parol testimony ot the action of a 
court of general jurisdiction, what limit can 
be placed? Suppose a judgment appears for 
$1.000 against a party, can he, in a collateral at- 
tack, show that the court only directed judgment 
fer $500? Can he, when the judgment reads for 
the plaintiff, prove by parol testimony that in 
fact the decision was for the defendant? And yet 
the doctrine claimed by petitioner would lead to 
exactly this result. When once you fay that you 
may prove by parol that the record of the court is 
untrue, that the judgment which it recites was 
not in fact entered, you do away with all the pro- 
tection which the old doctrine of the verity of 
judicial proceedings casts around the action of 
the court. I think that so far as this court has 
gone, the limit is placed here, that you may show 
that the court in fact had no jurisdiction, because 
no process has been served; but when once it is 
admitted that the court did have jurisdiction, then 
I think the only evidence which can be received 
of the action of the court is its record; and that 
record is conclusive in any collateral proceeding 
against parol attack. Suppose it be true that by 
fraud of a clerk an entry is interpolated improp- 
erly into the records of a court; of course such 
action would be a grievous wrong, but the reme- 
dy of the party is an appeal to the court in which 
the record: appears, to have that interpolation 
stricken out. So long as that court permits it to 
remain, other courts must treat it as the action 
of that court, and as conclusive upon the ques- 
tions devided by it. Ellis v. Inhabitants of Mad- 
ison, 13 Me. 312. Entertaining these views, 1 am 
of opinion that the prayer of the petitioner must 
be denied and he remanded to the custody of the 
sheriff. There is no hardship in this case, nothing 
which appeals to one’s sense of justice, for every- 
thing that was done, was done with the assent of 
the petitioner. This proceeding rests upon a 
mere naked technicallity and I ana satisfied that 
public policy compels me to uphold the verity of 
the record and to refuse to receive parol testimony 
to overthrow it. 

The petition will be denied with costs and the 
petitioner remanded to the custody of the sheriff. 
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WILL—DEVISAVIT VEL NON — EVIDENCE 
— PAROL DECLARATIONS OF DECEASED. 





HOPPE v. BYERS. 





Maryland Court of Appeals, April Term, 1883. 

1. The following sentence, contained. in a letter ad- 
‘dressed by deceased to one who had borne the rela- 
tion of adopted daughter, ‘‘ And, Ann, after my 
death, you are to have $40,000; this you are to have, 
will or no will; take care of this letter until my death. 
Ann, keep this to yourself.’’ Signed, J. Henry Hoppe: 
Held, to be a valid will of personal property. 

2. Mere parol declarations of the deceased that he 
had made or destroyed a will are insufficient to prove 
either the execution or revocation of it. 

8. Declarations of a testator, nifiide after the execu- 
tion of the will, and so remote as not to constitute 
part of the res geste, can not be offered as independ- 
ent evidence to prove the charge of fraud or to show 
the external acts of undue influence or attempts to in- 
fluence him to make a will ina particular direction. 


MILLER, J., delivered the opinion of the court: 

The single issue transmitted for trial in this 
‘case was whether a certain paper writing pro- 
pounded for probate on the 19th of September, 
1881, by Eliza Ann By) ers, wife of John G. Byers, 
as the will or testament of John Henry Hoppe, 
‘was written or signed by him, or some other per- 
son in his presence, or by his express directions? 

Mr. Hoppe died in January, 1881, at the age of 
eighty-one years, leaving personal estate valued 
at about $127.000, and real estate worth about 
$38,000. He left a widow and six grandchildren, 
children of a deceased son, who had died in De- 
cember, 1877, his sole heirs-at-law. It also ap- 
pears from the record that Eliza Ann Byers,whose 
maiden name was Geatty, had lived with Mr. 
Hoppe in his family from early childhood until 
her marriage in 1853. In January, 1875, she and 
ther husband resided near Littletown, Pa., about 
fourteen miles from Westminster, where Mr. 
‘Hoppe lived, and on the 9th of that month he 
-wrote a letter on one side of a half shéet of fools- 
‘cap paper, which was enclosed in an envelope ad- 
dressed to John G. Byers, and was put into the 
‘post office on the 11th of the same month. That 
Getter is as follows: 

**WESTMINSTER, January 9, 1875. 

‘*This is to inform you and your wife that John 
‘T. Diffenbaugh called on me and stated that your 
wife, Eliza Ann Byers, is coming to her, out of 
the estate of Ann Geatty, deceased, according to 
the first and final account thereof, settled by an- 
drew Reese Durbin, deceased, executor of said 
Ann Geatty, in the Orphans’ Court of Carroll 
county, February 10, 1873, amount due Eliza Ann 
Byers, wife of John Byers, the sum of $31.30. 
John T. Diffenbaugh, as executor of Andrew 
Reese Durbin, is about making a settlement in 
the Orphans’ court of Durbin’s estate, of the 
funds in his hands to be distributed among the 
creditors of said deceased. I have posted a no- 
tice, as you will see, and read, as given in the 





newspapers of our town. You will give this no- 
tice your and your wife’s attention, for the pur- 
pose of getting your dividend; and I now pro- 
pose to you and your wife to meet me in Taney- 
town at ten o’clock A. M., on which day I have a 
sale to cry for Isaac E. Pearson, trustee of David 
Leut’s property. I have prepared your claim for 
you to swear before me as justice of the peace, 
and when done I will file your claim with the reg- 
ister of the Orphans’ court, so you may get your 
dividend out of the estate of Durbin. By attend- 
ing to this will save you trouble and expense. I 
hope to see you at Taneytown on the day above 
named. We are all reasonably well. Hoping 
this may find you all well. ‘Yours, in haste, re- 
spectfully, J. HENRY HOPPE. 

John G. and Eliza A. Byers.” 

This letter is admitted to be in the handwriting 
of Hoppe. At the bottom of the page and at the 
corner are these words, ‘‘turn over,’’ and then on 
the reverse or opposite side of the same half sheet 
is found the alleged testamentary writing as fol- 
lows: *“‘Ann, don’t worry yourself about this 
matter, as you see you are almost cut out on 
every side by your father and mother, but you have 
been a faithful daughter to me, and have obeyed 
me, and you have seen a great deal of trouble; 
don’t worry yourself, but take things easy, and do 
the best you can for the present. I have pros- 
pered, and have accumulated a great——of money 
tegether, and I intend to do what I please with it, 
and Ann, after my death you are to have $40,000; 
this you are to have, will or no will; take care of 
this letter until my death. Ann, keep this to 
yourself. J. HENRY HOPPE. 
To Eliza Ann Byers.” 

The caveators, who are the widow, heirs-at-law 
and administrators of Hoppe, insisted that all this 
writing, including the words ‘turn over’’ on the 
first page of the letter, was an out and out forg- 
ery. Atthe trial of this one issue of forgery vel 
non, the jury found a verdict for the caveatees, 
Byers and wife. In the course of the trial a single 
exception was taken by the caveators, and as 
counsel do not agree as to the question raised and 
presented for review by this exception, it becomes 
necessary to state it somewhat at length. 

It appears, then, that the caveatees first offered 
in evidence the disputed instrument, and proved, 
by a competent witness, that the same was in the 
handwriting of Hoppe. 

The caveators then proved by Dr. Hessing that 
neither the paper nor the signature to it was in 
Hoppe’s handwriting. They then offered to 
prove, by the same witness, that in October, 1880, 
Hoppe said he would have to make a will, and 
was examining his papers with that view; that 
about two weeks before his death he sent for wit- 
ness and said he was about to make his will, and 
he wanted Parke to write it when he got it ar- 
ranged in his mind, and that he wanted witness 
and Longwell to be his executors. The caveatees 
objected to the admissibility of these declarations, 
when the court suggested that the question be re- 
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served until it should appear whether any further 
rand, if so. what declarations of the deceased 
would be offered on each side, when argument on 
‘the question of their admissibility would be heard 
and the court would indicate its opinion, and 
any declarations on either side might be intro- 
‘duced in conformity therewith. In the further 
progress of the case, and after the caveators had 
given testimony by other witnesses to prove that 
this paper was not in the handwriting of Hoppe, 
and was not signed by him, they offered to give 
in evidence other declarations of Hoppe, but the 
caveatees again objected. The court then re- 
quested counsel on either side to put in writing 
the declarations they proposed to offer, and an- 
mounced that it would then give its opinion on 
the general question of the admissibility of such 
declarations. 

Thereupon and in compliance with this sugges- 
‘tion counsel for the caveators submitted a written 
statement showing that they proposed to prove 
the following declarations all made since January 
1875, the date of the paper in dispute: 

1st. By Dr. Hessing, that a short time before 
before his death, Hoppe stated to witness that he 
dad not made any disposition of his property, 
but intended to mike his will, and for that pur- 
pose had spoken to Mr. Parke, an attorney, to 
prepare a draft of his will, and that he had select- 
ed his executors. 

2d. By Parke, that a short time before his death 
‘Hoppe requested witness to prepare his will, and 
for that purpose stated to him the particular dis- 
position he intended to make of his property, and 
that witness took down in writing the names of 
the beneficiaries and the amounts stated to him by 
Hoppe; that this memoranda in writing was made 
‘by witness in the presence of Hoppe, and were by 
witness read over to him, and he said the same 
were correct; that subsequently witness had a 
conversation with Hoppe, who again stated what 
disposition he proposed to make of his property, 
and that on neither occasion, nor at any other 
time, did he mention the name of Eliza Anno 
Byers as one of the beneficiaries under his will; 
that by these instructions he gave small sums to 
nearly all of his relatives, and left the balance of 
of his property to his widow and grandchildren. 

3d. By various witnesses, that Hoppe stated, 
after the death of his son, that he intended to 
deave his whole estate to his wife and grandchild. 
ren; that he frequently said, ‘*who but my wife 
and grandchildren should inherit my property?” 
and that when his widow g >t her share, each of 
his grandchildren would have about $25,000, and 
further to prove that this estimate would absorb 
the whole estate. 

4th. By Mrs. Hoppe, the widow, that her hus- 
band told her a few days before his death, that he 
had made no disposition of his property, and that 
the law made for him the only will he wished; 
that she would get a good purt of his property, 
and the balance would go to his grandchildren. 

Counsel for the caveatees also submitted a writ- 





ten statement, by which they offered to prove— 

Ist. That just prior to the marriage of Eliza 
Ann in 1853, Hoppe, whilst speaking of objections 
made by her father (Geatty) to her marriage, said 
she was his daughter, and he was able and would 
provide for her well, and that he did not care 
whether Geatty did anything for her or not. 

2d. That in 1860, after her marriage, he ex- 
pressed his strong affection for her, recapitulated 
her filial devotion and services to him, and that 
he intended to give her a child’s share of his es- 
tate. 

3d. That prior to the death of his son, he fre- 
quently complained of his son’s wastefulness and 
want of economy, and also that of his son’s wife 
and children, and said they should not spend all 
the money he had saved: that he would give a 
child’s share of his estate to Eliza Ann. 

4th. Various other declarations made by him at 
various times to the same substance and effect. 

5th.-That after the death of his son, he declared 
his son’s children should not spend all his money 
after his death in driving aboutin carriages, and 
that he had secured to Eliza Ann a share of his 
estate. 

6th. That he declared he intended to give Eliza 
Ann a child’s share of his estate, which would be 
about $40,000, and that after the death of his son 
he said to the same witness that now he had done 
what he had said to witness he would do. 

7th. That in 1880 he said he had secured a child's 
share or a share of his estate to Eliza Ann Byers. 

Thereupon, after hearing argument, a majority 
of the judges before whom the case was tried, an- 
nounced the opinion of the court to be that any 
declaration of Hoppe would be admissible, pro- 
vided their character and nature were such as 
might throw light on the matter of probability 
whether he had or had not written and signed the 
paper in question, and that counsel might pro- 
ceed under this view, and as the case progressed 
the court would apply this view of the law to the 
particular declarations which might be offered on 
both sides: ‘And it was thereupon understood 
and agreed upon by both sides, that all such tes- 
timony be taken subject to exception, and excep- 
tions were to be understood as reserved to all such 
proof of declarations by both sides.” 

The caveators then gave in evidence by several 
witnesses, declarations of the deceased, substan- 
tially such as were stated in their written offer, 
and closed the case on their side. 

The caveatees then offered proof by other wit- 
nesses, tending to show that the paper, as well as 
the signature thereto, was in the handwriting of 
the deceased. They then proved by a number of 
witnesses (whose testimony is set out in the ex- 
ception), declarations of the deceased, such as 
were stated in their written offer. ‘Thereupon the 
caveators, under the understanding and agree- 
ment hereinbefore mentioned, objected to the 
admissibility of all and each and every one of the 
declarations of said John Henry Hoppe hereinbe- 
fore set out as given in evidence by the caveatees; 
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but the court overruled said exceptions and ad- 
mitted said declarations, to which rulirg of the 
court the caveators excepted.” 

Frem all this it seems to us plain that it was the 
intention of the court, as well as of counsel on 
both sides, that the declarations referred to should 
be admitted subject to exception, and that either 
party should have the right, after they had been 
proved, to except to the admissibility of each and 
all of such declarations offered by the other, so 
that the question of their admissibility might be 
brought up for review. This, in our opinion, is 
the true and proper construction of the excep- 
tion. and it follows that the question before us is, 
was there error in admitting any and allof the 
declarations offered and proved on the part of the 
caveatees? 

The question as thus presented is a new one in 
this State. In the case of Collins v. Elliott, 1 H. 
& J. 1, all the attesting witnesses to the will were 
dead, and the declarations of the testator that he 
had made a will, and of the attesting witnesses 
that they had witnessed a will made by him, 
were offered in evidence by the party claiming 
title under the will, but the court held that such 
declarations could ‘‘not be received to establish 
the will,”’ and that *‘proof of the handwriting of 
the testator and of all the witnesses was neces- 
sary,’’ in order to let in the will as passing title to 
the land in controversy. In a subsequent eject- 
ment for the same land, it appeared that two of 
. the deceased witnesses were marksmen, and it was 
held that where witnesses have put their marks 
there must be proof that such marks are the 
marks of the witnesses. Collins v. Elliott, 1 H. 
& J. 399. 

In Massey v. Massey, 4 H. & J. 145, it was de- 
eided that the declarations of a testator, to the ef- 
fect that he believed he had destroyed his will, 
were not admissible for the purpose of proving 
revocation. As to these propositions there can be 
no question. Neither the execution or the revo- 
cation of a will can be proved by the mere parol 
declarations of the alleged testator that he had 
made or destroyed it, for that would be in direct 
conflict with the requirements of the statute on 
these subjects. Many of the authorities cited in 
argumen* go no farther than this, and it is not 
necessary to notice them more particularly, as 
they have little or no bearing upon the question 
before us. 

In the case of Griffith v. Diffenderfer, 50 Md. 
467, the question arose how far and for what pur- 
pose such declarations were admissible under is- 
sues involving undue influence and fraud, and the 
court approved the doctrine which seems to be 
established by the current of modern decisions in 
this country, that declarations of a testator made 
after the execution of the will, and so remote as 
not to constitute part of the res geste, can not be 
offered as independent evidence to prove the 
charge of fraud orto show the external acts of 
undue influence or attempts to influence him to 
make a will in a particular direction, but are ad- 





missible to prove his mental condition and place 
him before the jury just as hé was when the wil? 
was made, so that they could judge whether he 
had intelligence enough to detect the fraud and 

strength of will enough to resist the influence 

brought to bear upon him, provided such declara- 

tions were made sufficiently near in time to justify 
a reasonable doubt that the mental condition they 
are intended to indicate existed when the will was- 
executed. In answer to the objection that such ev- 

idence may have an effect beyond that for which 
it can be legitimately offered, and though not 
competent to prove the facts upon which the 
charges of fraud and undue influence are founded 
they may nevertheless tend to bias or prejudice 
the jury, the court say the same objection is ap- 

plied also to other species of evidence which is: 
competent for one purpose and not for another, 
and if it be admissible under the general rules of 
evidence it cannot be excluded on that ground. 

Applying this general doctrine to the case before 
them, the court held that declarations of the tes- 

tatrix made nearly a year after the date of the 
will, to the effect that she was dissatisfied with it ;. 
that she had been persuaded to make it; that she 
was sorry she had not let the law make a will for 
her so that her children would have fared alike; 
that she had done great injustice to her other 
children and grandchildren, and that she was- 
troubled about it, and was sometimes tempted to 
destroy the will, and other like declarations, were 
admissible for the purpose of proving her mentaP 
condition at the time of the execution of the will, 
but for no other purpose. This is a conclusive 
adjudication that such subsequent declarations, 
subject to the restriction and to the extent and for 
the purpose thus indicated, are admissible under 
issues involving fraud and undue influence, as 
well as testamentary capacity. In the same case 
declarations of the testarix in regard to her testa- 
mentary intentions, made some months before 
the willand before any improper influences are 
supposed to have operated upon her, were also- 
held to be admissible. ‘Evidence of this charac- 
ter,’’ says the court, ‘‘may be offered either to. 
rebut the charges ef fraud and undue influence by 
showing that the will is consistent with the long 
cherished wishes of a testator, or that it is contra-- 
ry to well settled convictions of what he thought 
was a just and proper dispositiou of his property 

among others standing in the same natural rela- 
tion with those benefitted by the will. The 
weight to be given to such testimony is a question 
for the jury. 

But the questions thus decided are not exactly 
the same as that now before us. In that case (as. 
indeed in most instances where there have been 
charges of fraud and undue influence) the genu- 
ineness of the instruments and of the decedent’s 
signature thereto were admitted. The question 
whether or to what extent such declarations are 
admissible upon a charge of forgery did not arise,, 
and, in fact, we have found but very few cases in 
which such a question has arisen upon the simple 
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issue of forgery vel non. The only reported 
English case brought to our notice by coun- 
sel, in which the question has been decided, 


‘is that of Ellis v. Hanly, 1 Moo. & Rob. 525. 


It was an action of ejectment. The lessor 
of the plaintiff claimed title undera codicil to a 
will, and the defense was that the alleged codicil 
was forgery. The plaintiff, after giving other ev- 
idence which was admitted without objection, of- 
fered declarations of the testator of his intention 
that the lessor of the plaintiff should have the 
property. 

They were objected to by the defendant, but 
Littledale, J., before whom the case was tried, 
overruled the objection and admit ed them, say- 
ing: 

‘‘T think the declarations of the testator are ad- 
missible to show his intentions where the defense 
is either fraud, circumvention or forgery.”’ 

It is true this was simply a decision at a nisi 
prius trial, but though made as long ago as 1836, 
it does not appear to have been overruled or ques- 
tioned by any subsequent English authority. On 
the contrary, the very language of the judge has 
been cited and adopted by the most eminent 
English text-writers on Evidence and Wills. 2 
Taylor on Ev., sec. 1088; Roscce’s Nisi Prius Ev., 
(14th ed.) 57 and 971; 1 Jarman on Wills (5th 
Amer. ed., from 4th Eng. ed.) 723. See also 1 
Redfield on Wills (4th ed.) 511, note 4. 

But apart from direct authority on the subject, 
if declarations of a deceased party are admissible 
in any case, or to any extent, or for any purpose 
where the validity of an instrument set up as his 
will isin controversy, why should they not be ad- 
mitted in a case like the present? This paper, if 
it be testamentary in its character, (a question 
not now to be decided), can be effective only asa 
will of personalty. It does not profess to pass 
real estate, and was not attested by witnesses. 
There was no witness who could prove that he 
saw the deceased write or sign it. Proof as to his 
handwriting by witnesses acquainted with it was 
the only direct testimony by which the genuine- 
ness of the instrument could be established or 
assailed. Such testimony was offered, and we 
infer from the record that large number of wit- 
nesses, and perhaps an equal number on each 
side, testified upon this subject; those for the 
cavaeators swearing that to the best of their 
knowledge and belief it was not, and those for 
the caveatees that it was, the handwriting ef the 
decedent. The jury had also before them, on the 
same paper, the admittedly genuine part of the 
letter, and was at liberty to compare this with the 
disputed writing. 

But in this state of case was no other evidence 
admissible? Were the jury bound to decide the 
issue and make up their verdict upon such testi- 
mony alone? and do the rules of evidence inexor- 
ably exclude from their consideration every other 
fact or circumstance that would tend to ‘throw 
light upon the subject, so as to render it probable 
or impropable that such a paper was ever written 





by the deceased or in corroboration of the direct 
testimony as to handwriting given on either side? 
We think not. It must be admitted that testi- 
mony as to the handwriting in any case of alleged 
forgery, though the best the nature of the case 
admits of is usually the most unsatisfactory 
species of evidence courts of justice have to deal 
with. It is matter of common experience in such 
cases that witnesses of equal honesty and charac- 
ter, and with equal means of knowledge, are 
found to testify both for and against the genuine- 
ness of the disputed signature. The difficulty 
and doubt are increased 1n a case like the present, 
where the instrument alleged to be forged is set 
up asa will which takes effect only after death, 
and where a forgery, if committed, would rarely, 
if ever, come to the knowledge of the party whose 
testament it purports or issaid to be. It seems to 
us that in such acase every collateral fact and 
circumstance which is not clearly immaterial and 
irrelevant, ought to be admitted to aid the jury in 
reaching the truth, which, after all, is the object 
of every jury trial. 

The relation which Mrs. Byers had occupied to the 
deceased, the feelings, whether friendly or other- 
wise, which during his life he manifested towards 
her, are facts which are certainly not immaterial 
or wholly irrelevant; and where such feelings 
have been manifested, as they usually are, by dec- 
larations made to intimate and cenfidential friends 
who are clear and positive in their statements of 
them, and especially when made under such cir- 
cumstances as to show that they were earnest and 
sincere, we see no good reason why they should 
be excluded from the consideration of the jury. 

So again, and upon the same ground, his decla- 
rations made before the date of the disputed pa- 
per, to the effect that he intended to give her a 
share of his estate, followed by declarations made 
after that date, to the effect that he had done what 
he had said he would do, and had secured to ker 
or given to her a share of his estate, were, in our 
opinion, admissible in evidence. In such case, 
the time when the declarations were made is of 
less importance than in cases where mental con- 
dition ata particular period is sought to be shown. 
Of course, more or less weight is attributable to 
them according as they were more or less remote 
from the date of the disputed writing; but their 
admissibility is not affected thereby. Entertain- 
ing this view of the law on the subject, we have 
carefully examined the declarations testified to by 
the several witnesses on the part of the caveators, 
and are of opinion they were each and all admis- 
sible. In this connection it is proper also to say 
that if the question were before us, we should en- 
tertain no doubts as to the admissibility uf the 
declarations offered on the part of the caveators, 
testified to by their witnesses, as made after the 
date of the alleged testamentary paper. 

But in thus sustaining the ruling excepted to, it 
must be distinctly understood that we hold that 
such declarations would not be admissible if they 
stood alone and had not been preceded by the di- 
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rect proof of witnesses as to the genuineness of 
the handwriting. They are not to be taken as di- 
rect proof to establish the paper, but merely as 
«corroborative of such direct proof or as a circum- 
stance in a case of this character, where such di- 
rect evidence had been first given, proper for the 
consideration of the jury. Besides the English 
authorities referred to, we think the admission of 
such testimony, under such circumstances and for 
such purpose, is sustained by the majority of 
American cases, few as they are, in which this 
question has directly arisen, been considered and 
expressly decided. Turner v. Hand, 3 Wall. Jr., 
92; Taylor Will Case, 10 Abbott’s Pr. Rep. 300; 
Johnson v. Brown, 51 Tex. 65; Beadles v. Alex- 
ander, 9 Bax. 604. 

The motion to dismiss is overruled. This is not 
an appeal from an order or decree of an Orphans’ 
Court, which must be taken within thirty days 
from the date of the order, and the record 
transmitted within thirty days from the date 
of the appeal, as required by Rule XIII (29 Md. 
6), but is an appeal from a ‘determination of 
acourt of law,”’ from which an appeal may be 
taken within nine months from its date, and the 
record transmitted within six months after the 
appeal, as provided by Rule II (29 Md.1). Ap- 
peals from rulings of a court of law on a trial of 
issues sent from an Orphans’ Court have always 


. been treated as falling under the last cited rule, 


and under that the appeal and transmission of the 
recerd in this case were in time. 
Ruling affirmed aud cause remanded. 





RIPARIAN OWNER—GKANT OF RIPARIAN 
RIGHTS — EASEMENT IN THE USE OF 
WATER. 





ORMEROD v. TODMORDEN MILL Co. 





Englizh Court of Appeal. 


The defendants were owners of a miil at a distance 
from a river, the water of which they conducted to 
their mil) through a pipe laid by them in the land of a 
riparian owner. The right to lay the pipe was given to 
them by that owner bya deed, which purported to 
grant to them the right to lay water pipes in and 
through the land to the river. In an action by a ripa- 
wian owner against the defendant for taking water out 
of the river and returning it diminished in quantity 
and deteriorated in quality: Held, on appeal, that the 
plaintiff was entitled to succeed, as the defendants 
‘were not riparian owners, but bad a mere easement 
to lay the pipe, and that the riparian owner, through 
whom they claimed could not grant his riparian 
eights, except as against himself. 


Appeal of the defendants from the judgment of 
Cave, J., on further consideration. 

The action was brought by the plaintiffs, who 
‘were riparian owners, against the defendants for 
taking water out of the Burnley River, and return- 





ing it diminished in quantity and deteriorated in 
quality. 


It appeared that the defendants were millown- — 


ers, their mill being at a distance from the river, 
and they conducted the water of fhe river to their 
mill by means of a big pipe laid through the land 
of a riparian owner named Scholfield. 

The right to lay the pipe was given to the de- 
fendants by that owner by a deed, whereby he 
granted and demised to them for a term of years, 
“the right, liberty, authority and privilege to 
place, fix or lay water-pipes in and through a 
certain plot of land * * * *” to the river. 

The further facts sufficiently appear in the fol- 
lowing judgment of 

Cave, J.—The plaintiffs in this case are ripa- 
rian owners on the Burnley River, and have for 
many years been in the habit of conducting water 
from the river to their mill, and there using it for 
condensing purposes, and they complain that the 
defendants have injuriously affected their rights 
as such riparian owners by conducting part of the 
water of the river to the defendants’ mill, where 
some of it is used or lost, and the remainder is re- 
turned to the river in a heated condition, so that 
the quantity of the water, when it arrives at the 
plaintiffs’ land, is sensibly diminished, and its 
quality deteriorated. The evidence adduced by 
the plaintiffs was very loose and vague, that of 
the defendants was more precise, and according 
to their witnesses, the following appear to be the 
facts of the case. 

The Burnley River is a small stream, and there 
was no satisfactory evidence as to what was the 
average quantity of water running down it. The 
defendants are not riparian owners, but by means 
of a pipe laid through the land of a riparian own- 
er above, about fifty yards above the plaintiffs’ 
intake, they conduct thirty-eight feet of water 
per minute to their works. 

This water they use for condensing purposes, 
and after using it, they return thirty-seven feet of 
it per minute to the river, three or four yards be- 
low the point at which it was taken out, and the 
water is consumed at the defendants’ works, or 
lost whilst passing to and from them. [His lord- 
ship then commented on the evidence and con- 
tinued :—] 

Upon this evidence I asked the jury—first, as- 
suming the defendants not to be riparian owners, 
or entitled to the same rights as riparian owners, 
but to be mere strangers, dues the use made by 
them of the water sensibly affect, or is it, if con- 
tinued, capable of sensibly affecting, the plaint- 
iffs’ right to have the stream flow to their clow 
undiminished in quantity and undeteriorated in 
quality? and, secondly, assuming the defendants 
to be riparian owners, or to be entitled to the 
same rights as riparian owners, is the use made 
by them of the water a reasonable use under all 
the circumstances of the case? ‘I'nese questions 
put to the jury were submitted to the counsel on 
either side, who stated they could not suggest 
any alteration or addition, 
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The jury found, in answer to the first of these 
questions: ‘*We are agreed that the water is af- 
fected, but the plaintiffs have failed to show that 
for practical purposes they are sensibly damaged.”’ 
‘They answered the second question in the affirm- 
ative. Looking at the evidence and the questions 
put, I understand the first answer to mean that 
the plaintiffs’ right as riparian owners to have the 
water flow undiminished in quantity, and unde- 
teriorated in quality, without reference to any 
actual use they may make of ic, was sensibly af- 
fected; but that, looking to the use they actually 
made, or could practically make, of the water, 
they had not sustained, and would not in the 
future sustain, any substantial damage, so long as 
the water is not affected further than it is at 
present affected by the defendants; or, in other 
svords, that what the defendants do is not suffi- 
cient of itself to produce substantial damage to 
the plaintiffs, but that it is of a nature, if done to 
a sufficient extent, to produce substantial damage, 
and, consequently, that in that way. the right of 
the plaintiffs is affected. 

The first contention of the defendants was that 
proof of substantial damage was necessary to the 
maintenance of the action, and, consequently, 
that upon these findings they are entitled to the 
verdict. Now, whatever the case might be, if 
what is here complained of had been done by the 
defendants accidentally on a single occasion, I am 
of opinion that as the defendants claim to do this 
continuously as a matter of right, it is not neces- 
sary for the plaintiffs to prove that they have sus- 
tained actual damage. Wilts, etc. Canal Naviga- 
tion Co. v. Swindon Waterworks Co., 22 W. R. 
445; 24 Ib. 284; L. R. 9 Ch. 451; 7 H. L. 697. If 
twelve other parties were to use the water in the 
game way, and to the same extent as the defend- 
ants. it can not be doubted that the plaintiffs 
would sustain substantial and serious injury; yet 
if this contention of the defendants is correct, the 
plaintiffs would have no remedy against any one 
of the thirteen, because no one of them alone 
caused substantial damage. If I am right in this 
view, it is incumbent on the defendants to justify 
their interference with the plaintiffs’ rights by 
showing, either that they are themselves riparian 
owners, in which case the finding of the jury in 
answer to the second of the above questions 
would entitle them to the verdict, or that, if not 
riparian owners, they are nevertheless entitled to 
affect the plaintiffs’ rights to the same extent as 
they might have done if they were riparian own- 
ers. Now, it is admitted that the defendants are 
not riparian owners, but they have a grant from 
a riparian owner of the right to lay a pipe into 
the bed of the river for the purpose of conveying 
water through the land of such riparian owner, 
and they have the unwritten consent of the other 
owners of the land, between the land of the ripa- 
rian owner and the defendants’ mill, to their con- 
tinuing this pipe through the lands of such inter- 
wening owners to their mill. 

I will tirst consider a very curious con‘ention 





put forward by Mr. Ambrose. He asserted that all 
persons who have lawful access to running water 
have a right to use it for all reasonable purposes, 
on the ground that running water is the property 
of ail mankind. For this proposition he cites 
Liggins v. Inge, 7 Bing. 692, where Chief Justice 
Tindal lays it down that, ‘‘Water flowing in a 
stream, it is well settled by the law of England, is 
publici juris.”” By the Roman law, running water, 
light and air are considered as some of those 
things which had the name of res communes, and 
which were defined, ‘things, the property of 
which belongs to no person, but the use to all.” 
And, by the law of England, the person who first 
appropriates any part of the water running 
through his land to his own use, has the right to 
the use of so much as he thus appropriates against 
any other. He also cited Chief Baron Pollock, in 
Wood v. Waud, 3 Ex. 775, who says: “Flowing 
water, as well as light and air, are, in one sense, 
pubdlici juris. They area boon from Providence to 
all, and differ only in their mode of enjoyment.” 
So, again, Mr. Baron Parke, in Embrey v. Owen, 
6 Ex. 369, says: ‘Flowing water is publici juris, 
not in thesense that it is a Jonum vacans, to which 
the first occupant may acquire an exclusive right. 
but that it is public and common in this sense 
only, that all may reasonably use it who have a 
right of access to it, that none can have any prop- 
erty in the water itself, except in the particular 
portion which he may choose to abstract from the 
stream and take iftto his possession, and that dur- 
ing the time of his possession only.” So, again, 
in Wilts, ete. Canal Navigation Co. v. Swindon 
Waterworks Co., Lord Justice James says: “All 
streams, however, are pwuhlici juris, and all the 
water flowing down any stream is for the common 
use of mankind who live on the banks of the 
stream.’’ In the Roman law, running water, 
along with air and the sea, was deemed to be a 
res communis (Justinian Inst., lib. 2, tit. 1, s. 1), 
while rivers and harbors were res pudlice. Ib., s. 2. 
Vinnius, in his Commentary on the Institutes, 4th 
ed., at p. 125, describes the use of “‘aqua profluens” 
as “‘ad lavandum et potandum unicuique jure natu- 
rali concessa.””> Owing, however, to the greater 
demand for water for manufacturing purposes, it 
has been found necessary in our law to limit the 
right to running water; and, as is pointed out in 
Mason v. Hill,3 B. & Ad. 304, and 5 Ib. 1, run- 
ning water can no longer be said to be pudlici juris 
in the original sense of the words. In Orr Ewing 
v. Colquhoun, L. R. 2 App. 854, Lord Blackburn 
points out that tre case of Mason v. Hill settled 
the law that the proprietor of land on the bank of 
a natural stream above the tlow of the tide has, as 
incident to his property in the land, a proprietary 
right to have the stream tlow in its natural state, 
neither increased nor diminished, ard this quite 
independently of whether he has yet made use of 
it, or, as it used to be called, appropriated the 
water. In Miner v. Gilmour, 7 W. R. 328; 12 Moo. 
P. C. C. 156, Lord Kingsdown says that “by the 
general law applicable to running streams, every 
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riparian proprietor has a right to what may be 
called the ordinary use of the water flowing past 
his land—for instance, to the reasonable use of 
the water for his domestic purposes and for his 
cattle—and this without regard to the effect which 
such use may have, in case of a deficiency, upon 
proprietors lower down the stream. But, further, 
he has a right to the use of it for any purpose, or 
what may be deemed the extraordinary use of it, 
provided that he does not thereby interfere with 
the rights of other proprietors, either above or 
below him. Subject to this condition he may dam 
up the stream for the purpose of a mill, or divert 
the water for the purpose of irrigation. But he 
has no right to interrupt the regular flow of the 
stream, if he thereby interferes with the lawful 
use of the water by other proprietors, and inflicts 
upon them a sensible injury.” 

Since these decisions, the dicta of Chief Justice 
Tindal in Liggins v. Inge, cited above, can no 
longer be regarded as law; nor can running wa- 
ter be properly said to be pubiici juris. This is 
pointed out in the notes to Coryton v. Lithelebye, 
2 Wms. Saund. 114, note (g.), where it is said, 
**A mistaken notion appears to have prevailed for 
some time that the right to flowing water is pub- 
lici juris, and that the first occupant of it fora 
beneficial purpose may appropriate it, and there- 
by gain a good title against all the world, exclud- 
ing the proprietor of the land below, who may 
- thereby be deprived of the benefit of the water, 

unless he has already applied the stream to some 
useful purpose.” ’ 

There remains, however, a more serious conten- 
tion—namely, that a riparian proprietor, as a part 
of his right to wha: Lord Kingsdown calls the ex- 
traordinary use of the water, may sell or give it 
to persons who are not riparian proprietors, sub- 
ject to the limitation which applies to the use of 
it by bimself for extraordinary purposes—namely, 
that he does not thereby interfere with the lawful 
use of the water by other proprietors, and inflict 
upon them a sensible injury. 

As to this contention, it seems to me that the 
decision of the majority of the court in Stockport 
Waterworks Company v. Potter,3 H. & C. 300; 
12 W. R. Dig. 119, is in point as expressly decid- 
ing that a riparian owner cannot, except as 
against himself, confer on one who is not a ripa- 
rian Owner any right to use the water of the 
stream, and that any user of the stream by a non- 
riparian proprietor, even under a grant from a 
riparian proprietor, is wrongful, if it sensibly af- 
fects the flow of the water by the lands of other 
riparian proprietors. The case of the Stockport 
Waterworks Company v. Potter, was discussed in 
Nuttall v. Bracewell, L. R. 2 Ex.1; 15 W. R. Dig, 
125, and also in Holker y. Porritt, 21 W. R. 414; 
23 Ibid. 400; L. KR. 8 Ex. 107; 10 Ibid. 59, but is 
not, I apprehend, overruled by either of those 
cases, and is, therefore, binding upon me, and in 
accordance therewith I hold that the defendants 
have not acquired any rights as against the plain- 
' tiffs to the use of the water of the Burnley River, 
f 





There must, therefore, be judgment for the plain- 
tiffs. 

Then, as to the claim to an injunction. The 
defendants have offered to submit to an injunc- 
tion so far as the sale of the water by them to 
Fielding is concerned. As regards the use by the 
defendants themselves, I am of opinion that no 
injunction should be granted. In the first place, 
the plaintiffs have acquiesced for a long time in 
the user of the water by the defendants. In the 
second place, the amount of water abstracted by 
the defendants, and the extent to which it is 
heated, are capable of being ascertained, and, 
therefore, the observations of Mr. Justice Fry in 
Pennington v. Brinsop Hall Coal Company, 25 W. 
R. 8714; L. R. 5 Ch. D. 769, as to the injury vary- 
ing from day to day, do not apply with the same 
force. In the third place, the plaintiffs have ac- 
cepted compensation from Messrs. Horsfall & 
Stevenson, and from Messrs. Shepherd, thus 
showing that in their opinion it is not impossible 
to fix the compensation for the future injury. 

I have not been asked by either of the parties to 
award damages by way of compensation for the 
future injury. Indeed, I have been asked by the 
plaintiffs not to do so, and, therefore, I make no 
such award. 

If, however, I ought to mike such an award, 
then, looking at the facts that the defend nts. 
make use of double the quantity of warter which 
the other two mill-owners do, but that their out- 
let is fifty yards from the plaintiffs’ intake, while 
the outlet of the other two mills is only thirty-three 
yards from the the plaintiffs’ intake, I should arrive 
at the conclusion that the amount the defendants 
ought to pay should be calculated proportionately 
to that which has been fixed by agreement be- 
tween the plaintiffs and the other two millowners, 
and should, therefore, be £200. AsI have said, 
however, I abstain from awarding this sum, and 
only name £200, in order that if the court of ap- 
peal should be of opinion that I ought to have 
awarded compensation for the future injury, they 
may be in possession of my view as to what the 
amount of the compensation ought to be. 

There must, therefore, be judgment for the 
plaintiffs, with costs, and an injunction to restrain 
the defendants from continuing to convey the 
water to Fielding, or permitting him to take it 
through their pipes. 

Both parties appealed. 

April 9.—The defendants’ appeal came on for 
hearing. 

C, Russell, Q. C., Ambrose, Q. C., and Henn Col- 
lins, for the defendants, Gully, Q. C., Crompton, 
qQ. C.,and Aspland, for the plaintiffs, 

Brett, L. J,—I am of opinion the judgment 
appealed from should be affirmed, and upon two 
grounds, First, because there seems to have been 
ample evidence that the plaintiffs were riparian 
owners, and therefore, so far as this appeal is 
concerned, we must treat them as such, And, 
second, I think there was no evidence at all that 
the defendants were riparian owners, ‘Therefore 
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the case must he tried on the footing that the 
plaintiffs were and the defendants were not such 
owners. Having regard to those two facts we are 
to determine in what way judgment is to be en- 
tered on the findings of the jury, and that will 
oblige us to consider what is the meaning of those 
findings. I should take their meaning to be that 
attributed to them by the learned judge. (His 
lordship read the questions left to the jury, and 
the findings upon them.) Now we have to apply 
these findings to the facts of this case, where the 
rights of the plaintiffs, who are riparian owners, 
have been sensibly affected by the defendants, 
who are not such owners. 

The question has been raised whether, assuming 
the defendants to be riparian owners, nevertheless 
the plaintiffs would be entitled to recover in this 
action. It was suggested that, even though they 
were such owners, yet inasmuch as_ they 
were using the water for manufacturing purposes, 
those purposes were within the proposition laid 
down by Lord Kingsdown, as being what he 
called an ‘‘extraordinary use’? of the water—that 
is, not the original natural use of the water by the 
land-owner—and therefore it did not signify 
whether they used the water reasonably or not, 
but they would be bound so to use it as not sensi- 
bly to diminish itin quantity or alter its quality 
as it passed the plaintiffs. [f I were clearly of 
opinion this use of the water was to be treated as 
an extraordinary use within that proposition, I 
should have thought the suggested result followed. 
But [ am shaken by the argument of the defend- 
ants’ counsel, that whether the purpose is ordina- 
ry or extraordinary must depend upon the devel- 
opment of the use of the water and of the land, 
and therefore that that which was once an extra- 
ordinary purpose may becom: an ordinary one. 
1 am inclined to adopt what has been stated, that, 
although in an agricultural country the mere ac- 
cidental use of water for manufacturing purposes 
may still be an extraerdinary use, yet where a 
district has become a manufacturing district, so 
that the only use of the water would be for those 
purposes, the manufacturing purposes will become 
the ordinary purposes. If, therefore, the defend- 
ants were riparian owners, and the use of the wa- 
ter for the purposes of the mill was to be treated 
as an ordinary use, | am not prepared to say the 
findings of the jury would not in the cireum- 
stances have given the defendants the right 
claimed, But I desire not further to determine 
that question, because, as I am of opinion the de- 
fendants are not riparian owners, it does not arise 
for decision. 

The question, therefore, is, whether the defend- 
ants must be considered to be riparian owners, or 
whether, if they are not, they can rely upon their 
rights as if they were, Whether they were 30 or 
not, seems to depend more upon the cases of Nut- 
tall v. Bracewell, and Holker y, Porritt, than up- 
on the case of Stockport Waterworks Oo. y. Pot- 
ter, Inthe two former cases the grounds et the 
decision were that both the plaintiffs and the de- 





fendants were riparian owners. It was held that 
some one had altered the condition of the river, 
and had made it of a new shape or form, so that, 
whereas it formerly ran in a single channel, it 
had been made to run a double channel, which 
was a new channel. But the court held that, in- 
asmuch as it was still the river, so that all the 
water which came down the river went either 
down the new or the old channel, just as if they 
had been the original branches, the river was 
made to consist of a double branch, and, there- 
fore, anyone who had ownership of the new branch 
was as much a riparian owner as those on the older 
branches. If they held that rightly, it was inevi- 
table that they should hold that the person who 
had land on the new branch, was a riparian own- 
er. Tosay that was not any part of the river, is 
to depart from the grounds of their judgment. It 
was contended that it was an easement. In the 
first place, it was not an easement. But then it 
was said it might have been just such a pipe as 
the one in question. The only answer to that is, 
that it might have been, but that if the judges 
held that, they held a very extraordinary thing. 
But if they did hold that, as a matter of fact, it 
does not alter the grounds of their judgment. 
They decided on the ground that it was a branch 
of the river. Therefore it seems to me neither of 
those cases establish that the present defendants 
are riparian owners. Whecher they were or not, 
depends on the facts of the case. 

Here, Scholfield was a riparian owner, and he 
granted a certain deed to the defeudants. What 
the effect of that deed is, it is hardly necessary to 
consider, for it could not have given them any 
right to take the water at all. Ic was drawn in a 
mysterious way, because Schvulfield did not want 
to make himself responsible for giving authority 
to take the water from the river. As against him 
I should have held that the deed did grant an 
easement in respect of the water. But the deed 
gave the defendants no ownership as to any part 
of the bank of the river, nor was it intended to do 
so. Therefore, the defendants are persons who 
have no property in anything which touches the 
bank of the river, but who have a mere easement 
to lay a pipe and to take the water. I am pre- 
pared to hold that does not make them riparian 
owners, and that they are not such, because they 
do not hold a single inch of the bank of the river. 

The remaining question, therefore, is, whether, 
although the defendants are not riparian owners, 
they can, by reason of a grant from such an own’ 
er, assume to have the same rights as he has. 
That seems to me to turn upon whether the 
ground of the decision of the majority of the 
court in the case of Stockport Waterworks Co. v. 
Potter is good or not. In the judgment of Chief 
Baron Pollock, it is said: ‘There seems to be no 
authority for contending that a riparian proprie- 
tor can keep the land abutting on the river, the 
possession of which gives him his water rights, 
and, at the same time, transfer those rights er any 
of them, and thus create a right in gross by as- 
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signing a portion of his rights appurtenant. It 
seems to us clear that the rights which a riparian 
owner has with respect to the water, are entirely 
derived from his possession of the land abutting 
on theriver. If he grants away any portion of his 
land so abutting, then the grantee becomes a 
riparian proprietor and has similar rights. But if 
he grants away a portion of his estate not abutting 
on the river, then clearly the grantee of the land 
would have no water rights by virtue merely of 
his occupation. Can he have them by express 
grant? It seems to us that the true answer to this 
is, that he can have them against the grantor, but 
not so as to sue other persons in his own name for 
the infringement of them.”” Now that is the 
ground of the decision which was objected to 
by the very high authority of Mr. Baron Bram- 
well. 

We have to determine whether we agree with 
the majority of the court or with the view of Mr. 
Baron Bramwell. The Chief Baron seems to have 
foreseen the case of Nuttall v. Bracewell and the 
Other case. He says: ‘‘The case where a riparian 
proprietor makes two streams instead of one and 
grants land on the new stream, seems to us anal- 
ogous toa grant of a portion of the river bank, 
but not analogous to a grant of a portion of the 
riparian estate not abutting on the river.”” Now 
it was adopting that proposition that the judges in 
Nuttall v. Bracewell decided the person was a ri- 
parian owner. But, looking at that case, let us 
see whether the judges who decided the case of 
the Steckport Water Works Co. v. Potter, with 
regard to this power of granting away the water 
rights while keeping the land abutting on the 
river, altered their opinions. Mr. Baron Channell 
says he should still feel himself bound by that 
case, even if he did not agree with it, and he gave 
this reason. He says, when speaking of the re- 
strictions of the rights of riparian owners by per- 
sons who are not such owners, ‘‘It would go well 
nigh to destroy his rights altogether, for that can 
scarcely be called a right which is subject to toan 
indefinite restriction, unascertained and, prac- 
tically, unascertainable. I consider that the rights 
of a riparian proprietor, with respect to the stream, 
are limited only by those of persons ina similar 
or analogous position, with respect to the stream 
as himself. These rights he can easily ascertain, 
and by that means ascertain his own. But he has 
no means of ascertaining who may be grantees, 
or what may be the value of their grant. If, 
therefore, a riparian proprietor grants to some one, 
net such a proprietor, a right to abstract water 
from the stream, as in the Stockport Water 
Works’ case, I think the grantee can sue only the 
grantor for any interference with him.’’ I am 
‘prepared to say, forthe reasons given by Mr. 
Baron Channell, that I agree with the majority of 
the court in the case of the Stockport Water 
Works Co. v. Potter, and that a person who is a 
riparian owner can not grant water rights to a 
person who is not, but that he can only grant them 
so far as he himself is concerned, and can not give 





any rights to the grantee in respect of other ripa- 
rian owners. 

The law with regard to running water, and to 
the infringment of the rights of riparian owners 
in respect thereof, is a part of the common law of 
England, which is applicable only as between 
riparian owners and those who are not such own- 
ers. For these reasons I consider the judgment of 
Mr. Justice Cave is correct, and should be af- 
firmed. 

LINDLEY, L. J.—I am of opinion that this ap- 
peal should not succeed. Upon the facts, it ap- 
pears to me that the verdict was right. We must 
take the plaintiffs to be riparian owners, but 
whether the defendants are such owners depends 
upon the meaning to be attached to riparian own- 
ers. Had they the possession or ownership of the 
soil which abuts on the soil of the river? The 
answer is that they had not. By the deed, Schol- 
field grants to them the right to lay down and 
keep a pipe in hisland. But the deed does not 
say in terms anything as to what the pipe is to be 
used for, and Scholfield did not in terms grant a 
right to take any water. It seems to me the deed 
is carefully framed to avoid giving any such right. 
What is material is that Scholfield can take from 
this river as much water as he likes. If we were 
to hold the effect of the deed was to make the de- 
fendants riparian owners, and to confer on them 
the rights of such owners, we should in fact say 
that the owner of the bank of a river may give the 
rights of riparian owners to as many people as. 
there can be laid pipes in the bank of the river. 
Ican not see how it is practical to limit that by 
the doctrine that the rights of all the grantees 
should not together exceed that of the grantor. It. 
appears to me the short answer to the question is. 
that they are not riparian owners. 

But have the defendants the rights of riparian. 
owners? The deed does not purport to grant any- 
thing ot the kind. Whether it can do so depends 
on the cases of the Stockport Water Works Co. 
v. Potterand Nuttall v. Bracewell. At present I 
am disposed to think that the decision of the ma- 
jority of the court in the former case was right, 
and that the viewof Mr. Baron Bramwell was not 
correct. It seems to me the right of a riparian 
owner ir respect to water is incident to his pro- 
prietorship and possession of the land, and can 
not be a right in gross. It seems to me, there- 
fore, that the defendants are not riparian owners, 
and have not the rights of such owners. The jury 
have found that they have interfered with this. 
water to such an extent as to affect the plaintiffs’ 
right, and that seems to me to give the plaintiffs a 
right of action. I am of opinion that Mr. Justice 
Cave was right in holding the plaintiffs’ rights 
had been infringed by the defendants. 

Bowen, L. J.—I am of the same opinion. The 
action is brought for interference with the plaint- 
iffs’ right to the flow of water, and the question 
arises as to what are the plaintiffs and what are 
the defendants. The jury have found that the 
plaintiffs are riparian owners, and unquestionably 
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there was some evidence to that effect. Whether 
the jury were right in their conclusion we can not 
now consider, and we must assume the plaintiffs 
are such owners. That being so, what are their 
rights? Now, water is only publici juris in the 
sense pointed out by Mr. Baron Parke in Embrey 
v. Owen, that all may reasonably use it who have 
a right of access to it, and that they can only have 
a property in what they take possession of, and 
during the time of that possession only. Beyond 
that water can not be considered the subject of 
property, But there is also the right to have the 
flow of the water. From all time the law has 
been that owners of land upon the banks of a 
stream, or of land beneath the stream, or both, 
are riparian owners in the sense that they all have 
a right to the enjoyment of the stream which 
passes down its bed, to some extent and for cer- 
tain purposes, and to have it flow in its accus- 
tomed course. 

In this case the learned judge has put a con- 
struction on the findings of the jury which, I 
think, having regard to the particular case, was 
right. The jury meant that the defendants had 
sensibly affected the flow of the water; but that 
for the practical purposes of the plaintiffs’ busi- 
ness the plaintiffs have only suffered nominal 
damage, and I may discuss the case on that as- 
sumption. I will define shortly the rights of 
riparian owners, and before considering what the 
defendants have done, it is necessary to see 
whether a stranger can claim under a riparian 
owner. The position in which the defendants 
stand makes a considerable difference, if the law 
is rightly laid down in Miner v. Gilmour, because, 
according to Lord Kingsdown, a riparian owner 
above has some further power of interfering with 
a riparian owner below than a mere stranger who 
has no right to touch that which does not belong 
to him, or to interfere with the flow of the water. 
If the exposition of law by Lord Kingsdown is 
correct, a riparian owner may have some increased 
rights. [His lordship read the passage set out in 
the judgment of Mr. Justice Cave.] Now that 
proves that he thought that a riparian owner be- 
low could not complain of interference by the ri- 
parian owner above with the flow of the stream, 
if what he took was only for purposes of using 
the water for reasonable domestic purposes, and 
for the ordinary purposes of his land. If that was 
all, he must have thought that the riparian owner 
below would have to submit. I will assume that 
to be so for the purpose of argument. Then he 
says that, supposing the use by the riparian owner 
above is not for ordinary, but for extraordinary, 
purposes, other riparian owners, either above or 
below, have no right to interfere unless their 
rights are sensibly injured. I will assume the 
plaintiffs here must submit to a reasonable use by 
the riparian owner above for domestic purposes 
and for purposes of ordinary life, and also that 
manufacturing purposes are not, in a manufact- 
uring country, extraordinary, but ordinary, uses, 
within the proposition of Lord Kingsdown. 





But then comes the greater question, whether 
the defendants are riparian owners so as to com- 
pel the plaintiffs to such an user by them, or 
whether they were mere strangers. They are not 
riparian owners in one sense, for they have not 
got any land upon the banks of the stream, nor 
have they got any right of possession of the soil 
through which the pipe runs. They have a right 
to lay pipes to the stream through the land be- 
longing to some one who is ariparian owner. 
That being so, we come to this, whether the de- 
fendants can claim as if they were riparian owners 
within the meaning of the law which applies to 
rivers. That depends upon whether a riparian 
owner in the strict sense of the term can transfer 
his riparian rights, in respect of water, to a third 
person, without transterring to him the bank of 
the river as well. It is eiear he can let a stranger 
come to the banks of the river, and he can also 
grant a stranger, as against himself, a right to take 
water. But the question is whether he can, by any 
grant of his own, convert a person who is a strang- 
erinto a riparian owner. 

In the case of The Stockport Waterworks Com- 
pany v. Potter, the majority of the court thought 
that riparian rights are so much an incident of 
the property in the land upon the bank of the 
river, that riparian owners cannot part with their 
rights without parting with the land itself. I 
confess my impression is rather that Mr. Baron 
Bramwell was not right in that case, and case 
after case has spoken of the right as an incident 
of property, and attached to the enjoyment of the’ 
soil. I think, on the whole, the law will be found 
in favour of the judgment of the majority in The 
Stockport Waterworks Company v. Potter. But I 
pronounce no opinion on the point, because it 
seems to me the defendants have not bad assigned 
to them any rights at all in the stream in the 
nature of riparian rights. They have a right, as 
against the grantor Scholfield, to go into his land 
and put down pipes up to the river, and that is a 
mere easement in the land. It may, perhaps, 
carry with it a license as against Scholfield to 
take the water, but I do not think it transfers 
to the defendants any of the riparian rights which 
he enjoys against the other riparian owners, but 
that it falls short of that. Assuming that, onthe 
maxim wt res magis valeat quam pereat, the deed 
does carry with it a right as against Scholfield to 
tap the river, it does not carry any transfer of 
his right to tap the river as riparian owner, nor 
does it take the defendants out of the category 
of mere strangers. I think it was intended that 
the deed should stop short of that, because Schol- 
tield might be willing to let the defendants take 
a transter of what they might lawfully do on 
the river bank, without conferring on them any- 
thing in the nature of a grant, even if he could. 

I decide this case, therefore, on the following 
grounds,—first, that the plaintiffs were found by 
the jury to be riparian owners; secondly, that the 
plaintiffs’ right to have the water flow in quantity 
and quality has been affected by the defendants, 
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although the damage is nominal only; and, third- 
jy, that the persons who have affected that right 
are at any rate not riparian owners, and that right 
could only be affected by a reasonable use of the 
stream above by a riparian owner. 

Appeal dismissed. 

The plaintiffs’ cross-appeal was not proceeded 
with, they having consented tu receive the £200 
awarded by Cave, J.,as a purchase by the de- 
fendants of the right to take the water. 
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1. APPELLATE PRACTICE—DISCRETION OF COURT 

BELow. 

The defendant bad excavated and projected a tun- 
nel under the lot of plaintiff. The court found 
that the completion of the tunnel would not cause 
irreparable injury, nor any injury to said lot, and 
dissolved an injunction previously granted. Held, 
1. The threatened injury is per se irreparable. 2. 
The dissolution of the injunction was a palpable 
error, or an abuse of discretion which the appel- 
late court will correct. Cases of palpable error or 
abuse of discretion are excepted from the rule 
under which this court declined to interfere with 
the granting, refusing, continuing or dissolving 
of injunctions; and that rule applies more es- 
pecially, if not exclusively, to preliminary in- 
junctions. It does not apply to a case in which an 
injunction is continued or dissolved after trial 
and findings upon all the material issues. Rich- 
ards v. Dower, 8. C. Cal., July 31, 1883; 16 Ch. L. 
M., 1. 


2. BANK—CLAIM AGAINST SHAREHOLDER—LIEN, 

There is no such thing as a common law lien on 
stocks in favor of a corporation for a debt due it 
by ashareholder. A bank, which is not a bank of 
issue, can not claim a lien on shares of one of its 
stockholders by way of set-off for an indebtedness 
of his to the bank, where there is not a special 
provision in its charter giving it that right. Mer- 
chants’ Bank of Easton v. Shouse, 8. C. Pa., 
April 16, 1883; 15 Lane. Bar, 61. 


3. COMMON CARRIERS—BILL OF LADING—INSUR- 

ANCE ON GOODS CARRIED, 

A collision occurred on defendant’s railroad and 
plaintiffs’ goods were destroyed by fire caused by 
the collision. The bill of lading contained a pro- 
vision that the carrier should bave the full benefit 
of any insurance upon the goods. Plaintiffs re- 
ceived the full value of the goods from the insur- 
ance cvmpany. Held, that the railroad company 
was not liable to plaintiffs. Rintone v. New York 
Central, etc. &. Co., U. 8.C. C., 8.D. N.Y., 
Aug. 24, 1833; 16 Rep., 356. 


4. CONTRACT—LEX LOCI CONTRACTUS—FORCE Ma- 
JEURE, UNDER ALGERIAN Law. 
The plaintiffs, esparto merebants, carrying on busi- 





ness in Lordon, had made a contract in London 
with the defendants, a banking company, also 
carrying on business in London, whereby the de- 
fendants agreed to supply certain quantities of 
Algerian esparto from time to time to the plaint- 
iffs in England, the esparto to be prepared in Al- 
geria for transportation to England. Owing to 
military operations and other causes in Algeria, 
the defendants were prevented from performing 
their contract, and, as a defense to an action for 
breach, pleaded force majeure under the French 
Civil Code, the law prevailing in Algeria. Held, 
on demurrer, that, the parties being loeated in 
England and the contract having been made in 
England, as it did not appear that at the time of 
making the contract the parties contemplated the 
application of the Algerian law to the perform- 
ance of any part of the contract, such a defense 
was bad according to English law and could not be 
sustained. Jacobsv. The Credit Lyonnais Lon- 
don Agency, Eng. H. Ct., Q. B. Div., July 2, 
1883; 49 L. T. Rep., 59. 


5. CONTRACT— PART PERFORMANCE — WAIVER OF 

BREACH. 

Appellee, in August, 1881, agreed to furnish appel- 
lant with 1,000,000 feet of lumber, at the rate of 
150,000 feet per month. No lumber was furnished 
until November, when a consignment of 200,000 
feet was sent to appellant, who received the same 
without objection that the previous installments 
had not been supplied. Held, by accepting the 
lumber thus furnished, appellant waived the 
time of performance. By taking possession of the 
lumber, the appellant also waived the production 
of the invoice and bill of lading provided for by 
the contract, and became liable to the appellee 
for the amount of lumber furnished. Ohio Falls 
Car Co. v. Menzies, 8. C. Ind., Sept. 20, 1883. 


6. CONTRACT—WARRANTY—CONSTRUCTION. 

Appellee bought a reaper of appellant under a con- 
tract that if the machine did not work well upon 
one day’s trial the purchaser should give immedi- 
ate notice to appellants’ agents and allow sufficient 
time to send a person to put the machine in or- 
der, and that if it was not then made to work well 
the purchaser should have the right to return it. 
Appellee used the machine on June 30, and, it 
not working well, mailed a notice of the fact the 
next day to appellants’ agents, and finished cut- 
ting his wheat that day. He did not use the ma- 
chine any more, and the agents not offering to put 
the machine ia order during the following week, 
the appellee returned it tothe agents. JZeld, in 
an action to recover the price of the machine, that 
the contract did not require the purchaser to cease 
using the machine after one day’s trial, or to keep 
any grain or grass of his ownin which the ma- 
chine might be tested, but only to give the proper 
notice to the agents and allow time for putting it 
in order. It does not appear from the facts that 
this was not done. Judgment affirmed. McCor- 
mick Harvesting Machine Co. v. Hays, 8. C. Ind. , 
Sept. 20, 1883, 

7. CRIMINAL LAW—PARDON—HABEAS CurPUS. 

A prisoner can not, on habeas corpus, claim his re- 
lease under a pardon granted on condition that he 
forthwith leave the State never to return, it ap- 
pearing that he did not aecept the pardon in good 
faith; that after his release from the penitentiary, 
and before his re-arrest, ample opportunity was 
given him to leave the State, which, instead of 
availing himself of, he abused. Hx parte Marks, 
8. CU, Cal., July 24, 1888; 16 Ch, L. N, 2. 
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8. FIXTURES — CHATTEL- MORTGAGE — CONSTRUC- 
TION. 

‘ The terms ‘ ‘fixtures and utensils’’ in a mortgage of 
goods, ete., in a country store, was properly held 
by the judge below to cover an iron safe, show 
cases, platform scales, trucks, copying press, 
chandeliers and a cheese case, which were in the 
store at the execution of the mortgage. The dis- 
tinction between moveable and permanent fixtures 
is recognized by our code. Code, sees. 2281, 2220, 
2219. Before « thing can become a part of the 
reality by merely annexing it, it is necessary that 
both the thing and the soil should belong to the 
same person. Herman on chattel mortgage, sec. 
9. In this case the mortgagor was occupying 
rented premises and in this house tue goods mort- 
gaged were located and were so described. McCall 
v. Walter, 8. C. Ga., Sept. 18, 1883, 


9. INSURANCE, FIRE—SALE OF INSURED PREMISES. 
After the date of a contract for the sale of a house 
which was insured against flre, and before comple- 
tion of the purchase, the house was damaged by 
fire, and the insurance company, in ignorance of 
the contract, paid the vendors for the damage 
done. The purchase was subsequently completed, 
the vendors receiving the full amount of the pur- 
chase money, and also retaining the moneys paid 
to them by the insurance company. In an action 
by the chairman of the insurance company to re- 
cover the amount paid by the company to the ven- 
dors: Held, (reversing the judgment of Chitty, 
J.). thatthe contract of insurance was a contract 
of insurance was a contract of indemnity only, 
and therefore the receipt of the purchase money 
by the defendants must be taken into account in 
calculating the amount of the loss sustained by 
the defendants, and, as it had the effect of extin- 
guishing such loss, the plaintiff was entitled to 
recover. Custellain v. Preston, Eng. Ct. App.. 
March 12, 188%; 49 L. I’. Rep. 29. 


10. JuRY TRIAL—COMMENT OF COUNSEL AS GROUND 

FOR NEW TRIAL. 

The introduction of matters foreign to the issue be- 
fore the jury, in the opening statement of counsel, 
is improper, and should not be allowed by the 
court. Rickabus v. Gott, S.C. Mich., July 2, 

1883; 4 Oh. L. J. 185, 


Il. LIMITATIONS——-DISCOVERY OF FRAUD, 

The entry of satisfaction on a judgment, by the as- 
signor of the bond which is secured by the judg- 
ment, is an actual fraud upon the assignee of the 
bond. The statute of limitations in such cases 
runs from the time of the discovery of the fraud, 
and this rule is not altered by the fact that there 
may be no evidence of concealment, and that the 
means of discovery were open; for the assignee had 
no reason to suspect the fraud, and was not 
bound to examine the docket to see if it had been 
committed, ‘The cause of the action, rather than 
its form, determines the applicability of the stat- 
ute. Public records are constructive notice to 
everybody only as to such entries as are right- 
fully made. Mitchell v. Buffington, S. C. Pa., 15 
Lane. Bar, 62. 





12. TAXATION — EXEMPTION FROM — BURDEN OF 

PROOF, 

The right of taxation is never presumed to be re- 
linquished; and before any party can rightfully 
claim an exemption from the common burden, it 
is incumbent upon that party to show affirma- 
tively that the exemption claimed is authorized 
by law. If there be a real doubt upon the sub. 











ject, that doubt must be resolved in favor of the 
State; and it is only where the exemption is 
shown to be granted in terms clear and unequivo- 
cal, that the right of exemption can be main- 
tained. If there be an investment for revenue, 
independent of or beside the actual corporate use 
of the building, that investment is legally liable 
to assessment. The statute only contemplates, in 
the exemption granted, such building or parts 
thereof as may be reasonably necessary for the 
corporate purposes of the institution or associa- 
tion; and any building or part of a building de- 
voted to other purposes, and let to rent, should 
be taxed as other property in the State. All fair 
presumptions should be indulged in to support a 
correct assessment. City of Baltimore v. Grand 
Lodge A. F. & A. M., Md. Ct. App., April Term, 
1883; Md. L. Rec., No. 4. 
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[*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to querses wil 
be thankfully received, and due credit given whenever request 
ed. To save trouble for the reader each query will be re 
peated whenever an answer to it is printed. The querie 
must be brief; long statements of facts of tgp case 
must, for want of space, be invariably rej y 
communications are not requested. 





QUERIES. 


70. Mrs. A sells her undivided balf interest in a 
piece of land, joined by her husband, in an ordinary 
warranty deed. The busband owns the other undi- 
vided half. Does the husband become one of the war- 
rantors, and will his individual estate be liable under 
an enforcement of the warranty? H. A. P. 

Abilene, Texas. 


QUERIES ANSWERED. 
[17 Cent. L. J. 199.] A 
land, being all the property he has liable to ex 
ecution. B recovers judgment against A, which 
judgment is filed and becomes a lien upon the land 
on July 1. C recovers judgment, which is filed 
Aug. 1. B obtains another judgment, which is tiled 
Sept. 1. B issues execution under his last judg- 
ment, and the sheriff sells the land to B for the amount 
of his last judgment with costs, etc. Shortly after the 
land 1s again sold under an execution issued upon B’s 
first judgment, and is again bid in by B. Query: Did 
the purchase by B under his last judgment (which 
was, of course, subject to C’s lien), extinguish or 
merge the lien of B’s first judgment? Did the second 
sale have the effect to extinguish C’s lien? What did 
B acquire by his second purchase? In short, does C’s 
lien still hold good, .or is it wiped out? ONEIDA, 

Appleton, Wis. 

Answer. C, upon complying with the provisions of 
the statute, allowing junior lien holders to redeem 
lands of their judgment-debtor from sale under se- 
nior execution, may redeem from the sale under B’s 
execution of July 1, in case A does not redeem. B, 
by his second sale, acquired the ownership in fee of 
the land, subject to the equity redemption in A and 
C. Thesecond sale affected C’s lien, in that it forces 
him to redeem or be cut out upon the expiration of 
the time for redemption, unless A redeem. There 
was no merger of B’s first lien upon bis purchase at 
the sale under his seco.d judgment. Rev. Stats. 
1849, ch. 102, and Rev. Stats, 1858, ch. 184. 

Le Sueur, Minn. ORA J. PARKER, 


Query 66. owns certain 
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RECENT LEGAL LITERATURK. 





SEVENTY-S1x MissouR!I.—Reports of Cases Ar- 
gued and Determined in the Supreme Court of 
the State of Missouri. Thomas K. Skinker, 
State Reporter, Vol. 76, Kansas City, 1883: 
Ramsey, Millett & Hudson. 

This volume contains cases decided at the Oc- 
tober Term, 1882. The cases are carefully reported 
and well printed and bound. It may not be inap- 
propriate to call the attention of our Missouri 
subscribers to the fact that the substance of these 
decisions, even the latest, was presented to the 
subscribers to the Missouri Addendum nearly six 
months ago. At this day the lawyer who means 
that his information shall keep upon the heels of 
his own Supreme Court should avail himself of all 
the appliances. 





AMERICAN DECISIONS. — Containing Cazes of 
General Value and Authority, Decided in the 
Courts of the Several States. from the Earliest 
issue of the State Reports to the year 1869, Com- 
piled and Annotated by A.C. Freeman. Vol. 
46. San Francisco, 1883: A. L. Bancroft & Co. 
This latest volume of this excellent series, con- 

tains cases decided during the years 1845-°46-°47 

and 48. Among the topics exhaustively discussed 
in the frequent and learned notes in this volume 
are: Choses in Action in Wife’s Name, Effect of 

Marriage during Continuance of prior valid Mar- 

riage, Writ of Error Coram Nobis, Action for use 

and Occupation, Judgments against Garnishees, 

Prevention of the Grant of Letters of Administra- 

tion, Breaehes of Official Bonds of Sheriffs and 

Constables, American Doctrine of Ancient Lights, 

Mortgage of after acquired Property. 








GENERAL LEGAL MISCELLANY. 





SHARP TALK TO JUDGES. 


One of the most effective thrusts in Judge 
Black’s admirable argument before the electoral 
commission in the Florida case was suggested by 
a famous remark attributed to Chief Justice Mar- 
shall. ‘One of the gentleman who spoke yester- 
day,” said Mr. Black, ‘‘repeated what had been 
said by “Judge Marshall, and I am glad he 
did. We have heard it before, but it can not be 
told too often, for it contains a very wholesome 
moral. The judge said to a counselor who was 
addressing him that a judge of the Supreme Court 
was presumed to know something. I hope that no 
decision, which you may make in this case will 
repel that presumption.”’ 

This is going very near the line where respect 
for a judicial tribunal ends and contempt of court 
begins. It reminds us of what Rejoice Newton, a 
well known member of the Worcester County bar, 
once said to the full bench of the Supreme Judicial 





Court of Massachusetts, when the great and severe 
Chief Justice Shaw presided over that tribunal. 
“May it please your honors,” said Mr. Newton, 
‘“‘T have the greatest respect for the opinions of 
this court, except—except’ in a few gross cases.”’ 

A story is told of Tom Marshall, of Kentucky, 
that he ence spoke of a ruling on a certain trial as 
without parallel ‘since Pontius Pilate presided 
on the trial of Christ.”’ This struck the judge as 
rather disrespectful, and he imposed a fine upon 
the lawyer, who protested against it most earn- 
estly. ‘I confess, your honor,” said Mr. Mar- 
shall, ‘I was alittle hard on Pontius Pilate, but 
this is the first occasion in the history of Ken- 
tucky jurisprudence that to speak disrespectfully 
of Pontius Pilate has been declared contempt 
of court.”’ 

Thus, bold and brilliant men relieve the ordinary 
toil of a laborious profession.—New York Sun. 


THE TALESMEN. 


He who has waited about the court-room dur--— 
ing term time will recognize the follow lines. 
They were scribbled on a fragment of legal cap 
one day byan attorney while he lingered at the 
clerk’s desk waiting for his case to come on: 


Who are they that perennial bloom, 

Bereft of foliage and perfume, 

Yet by their presence fill the room? . 
The talesman. 


Who is it when the panel’s ranks 

Are thin, fill in the void with thanks, 

The prizes that make up for blanks? 
The talesman. 


Who is it on election day, 

Their mouths about the polls display, 

And for their favorites fight and pray? 
The talesman. 


Ah! sweet their presence year by year, 

Green be their graves, their memory dear, 

And daisies deck their grave and bier— 
Our talesman. 








NOTES 





The seventeenth annual term of the St. Louis 
Law School opens Oct. 17, 1883. There is no bet- 
ter law school than this, in the country. Mr. 
Hammond has acquired a national reputation as a 
law-writer and teacher. The other gentlemen 
of the faculty are men of deep learning and wide 
experience, engaged in active practice and are 
among the most eminent and brilliantly success- 
ful members of the St. Louis bar. The training, 
which the student is likely to receive at their 
hands is apt to present many points of practical 
superiority over the teaching of the mere law-pro- 
fessor. The course of study fits students for prac 
tice in any State, 








